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IN THE NATIONAL COMPANY LAW TRIBUNAL
DIVISION BENCH-1, CHENNAI
ATTENDANCE CUM ORDER SHEET OF THE HEARING
HELD ON 04.03.2025 THROUGH VIDEO CONFERENCING

PRESENT: HON’BLE SHRI. SANJIV JAIN, MEMBER (JUDICIAL)
HON’BLE SHRI. VENKATARAMAN SUBRAMANIAM, MEMBER (TECHNICAL)

APPLICATION NUMBER
PETITION NUMBER : CP/73(CHE)/2023
NAME OF THE PETITIONER(S) : LBR Foundation India

NAME OF THE RESPONDENT(S)

UNDER SECTION : Sec 66 of CA, 2016

ORDER

Present: Shri. Ajay Kumar, Ld. Counsel for the Petitioner.
Ms. Indhuvadhana, Ld. Counsel for the RD.

Vide separate order pronounced in the Open Court, the petition is dismissed.

File be consigned to records.

Sd/- Sd/-
VENKATARAMAN SUBRAMANIAM SANJIV JAIN
MEMBER (TECHNICAL) MEMBER (JUDICIAL)

VS



IN THE NATIONAL COMPANY LAW TRIBUNAL,
DIVISION BENCH - I, CHENNAI

CP(CA)/73/(CHE)/2023

Under Section 66 and other applicable Provisions of the Companies Act, 2013 and the
NCLT (Procedure for Reduction of Share Capital of Company) Rules, 2016

In the matter of LBR Foundation India

LBR FOUNDATION INDIA

CIN: U67120TN2008PLC068388
Having its Registered Office at

21, Patullos Road,

Chennai, Tamil Nadu 600002
Represented by its Directors,

Mr. R. Ajith & Mr. R.S Raghunathan

... Petitioner

Order Pronounced on 4" March 2025

CORAM

SANJIV JAIN, MEMBER (JUDICIAL)
VENKATARAMAN SUBRAMANIAM, MEMBER (TECHNICAL)

For Petitioner: P.H. Arvindh Pandian, S Aravindan. Varsha R,
Ajay Kumaran B, Revanth Ashok, Advocates
For RD : A.R.Sakthivel, Advocate

ORDER
(Hearing Conducted through Hybrid Mode)

1. This Application has been filed by LBR Foundation India
under the provisions of Section 66 and other applicable provisions of

the Companies Act, 2013, seeking reliefs as follows;
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(1) That the reduction of equity share capital of the Petitioner Company
duly approved by the equity shareholders of the Petitioner Company at
the Extraordinary General Meeting thereof held on 14th June, 2023 at
Chennai be confirmed by the Tribunal so as to be binding on all

shareholders and creditors of the Petitioner Company:

(2) That notices may be ordered to the Regional Director, Ministry of
Corporate Affairs and the Registrar of Companies, Chennai as per rule 3
(1) (i) of the National Company Law Tribunal (Procedure for reduction
of share capital of the Company) Rules, 2016;

(3) That directions may be given for the publication of advertisements as
provided for under rule 3 (3) of the National Company Law Tribunal
(Procedure for reduction of share capital of the Company) Rules, 2016 in
an English and Tamil newspaper having State-Wide circulation;

(4) That notices may be ordered to all the creditors as provided for rule 3
(1) (iii) of the National Company Law Tribunal (Procedure for reduction
of share capital of the Company) Rules, 2016;

(5) That to this end all inquiries and directions necessary and proper be

made and given;
(6) That the proposed minutes be approved by this Hon'ble Tribunal;

(7) That the Petitioner Company be not required to add the words "and

reduced” to its name as the last words thereof, and

(8) That this Tribunal may pass such further or other orders as it may

deem fit and proper in the facts and circumstances of the case.

BRIEF FACTS OF THE CASE

2. It is stated that the Petitioner Company i.e.,, LBR Foundation
India (formerly known as "Lebara Foundation"), is a not-for-profit
company limited by shares incorporated under Section 25 of the
Companies Act, 1956) by M/s. Lebara Foundation U.K (hereinafter,
Overseas Parent Company) on 28.10.2010. It is stated that a name

change certificate was issued by the Registrar of Companies, Chennai
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on 24.10.2019, pursuant to change of the name of the Petitioner from
Lebara Foundation to LBR Foundation India. The registered office of
the Petitioner is situated at Lebara Tower, No. 327, Anna Salai,

Teynampet, Chennai, Tamil Nadu 600 006, India.

3. The main objects of the Petitioner as per its Memorandum of

Association, is extracted hereunder,

“1. To support the needs of refugees and asylum seekers and parents of
deprived and vulnerable children. To provide welfare services to the

deprived and vulnerable children.

2. To promote and impart education, training and other necessary skills
to children and women through formal, informal and recreational

activities.

3. To create and develop establishments for the protection of children
including shelter, food, clothing, safe drinking water, sanitation

facilities, social and economic empowerment and health issues.

4. To undertake, promote, sponsor economic development programs,
literacy programs, workshops, training programs for children including
underprivileged, displaced, deprived, neglected, adolescent children,
physically and mentally challenged children and women, encourage and

help to gain employment for children and their parents, carers or elderly.

5. To provide education to children and women from less privileged
background, to offer financial support, to pursue education, vocational
training, to train teachers to work in nonformal education and vocational
centers, to provide for the all-round development of a child with sports,

medical camps, art camps and to provide healthy mid-day meals.

6.To provide need based support services or welfare services for the aged

as part of reducing the family burden of the children.”
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4. It is stated that Authorized Share Capital of the Petitioner as on
31.03.2023 and as on the date of filing the petition is INR. 60,00,00,000
(Indian Rupees Sixty Crores) divided into 6,00,00,000 (six crore)
Equity Shares of INR. 10 each (Indian Rupees Ten). The issued,
subscribed and paid-up share capital of the Petitioner as on 31.03.2023
and as on the date of filing the petition is INR 21,26,28,810 (Indian
Rupees Twenty-One Crore Twenty-Six Lakh Twenty Eight Thousand
Eight Hundred Ten) divided into 2,12,62,881 (two crore twelve lakh
sixty two thousand eight hundred eighty one) Equity Shares of INR
10 (Indian Rupees Ten) each.

5. Rationale for the Reduction of Share Capital

51 It is stated that the Petitioner obtained registration under
Foreign Contribution Regulation Act, 2010 ("FCRA") vide letter of the
Ministry of Home Affairs dated 10.12.2015. As per the terms of the
FCRA approval, the Petitioner is required to remit all foreign
contributions to the designated FCRA Account of the Petitioner
maintained with the designated FCRA Bank Account and no other
bank accounts shall be used for the purpose of receiving and dealing
with foreign contributions. It is stated that the Petitioner maintained
its FCRA Account with Axis Bank Limited, however, the same is

presently closed due to expiry of validity term of FCRA Approval.

5.2 It is stated that the Petitioner received a sum of Rs.
27,74,67,870.23 (Indian Rupees Twenty-Seven Crore Seventy-Four
Lakh Sixty-Seven Thousand Eight Hundred and Seventy and Paise

Twenty-Three) as Foreign Direct Investment ("FDI") from its Overseas
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Parent Company towards subscription of its equity share capital prior
to obtaining FCRA approval. The subscription money towards the
equity share capital was received in a Non-FCRA Account maintained
with RBL Bank i.e., the designated Authorized Dealer Bank, prior to
obtaining registration under Foreign Contribution Regulation Act,

2010 ("FCRA").

53 It is stated that certain equity shares were allotted to the
Overseas Parent Company to the extent of amount received as FDI in
different tranches. However, due to the conditions mentioned in the
FCRA Approval letter, the Petitioner returned the share application
money pending for allotment lying in the non-FCRA account to the
Overseas Parent Company. Out of the total amount of share
application money that was returned to the Overseas Parent
Company, an amount of Rs. 38,77,855.69 (Indian Rupees Thirty-Eight
Lakhs Seventy-Seven Thousand Eight Hundred Fifty-Five and Paise
Six Nine) was returned under the automatic route on 14.06.2016 and
Rs. 1,10,61,190.56 (Rupees One Crore Ten Lakh Sixty-One Thousand
One Hundred Ninety and Paise Five Six) was returned on 12.08.2016
with the prior approval of Reserve Bank of India vide letter dated
01.08.2016.

54 It is stated that the Petitioner has not been able to use the
allotted share capital funds received from the Overseas Parent
Company prior to the FCRA approval and the same has been lying
without utilization in the Non-FCRA Account from the date of its

receipt till the date of this petition. Hence, the Petitioner filed a

CP(CA)/73(CHE)/2023
In the matter of LBR Foundation India
50f 65



petition under Section 66 of the Companies Act, 2013 bearing
Company Petition No. 400 of 2019, for reduction of Equity Share
Capital from Rs. 26,26,28,810 (Indian Rupees Twenty-Six Crore
Twenty-Six Lakh Twenty-Eight Thousand Eight Hundred Ten)
comprising of 2,62,62,881 equity shares of Rs. 10 each fully paid up to
Rs 21,26,28,810 (Indian Rupees Twenty-One Crore Twenty-Six Lakh
Twenty-Eight Thousand Eight Hundred Ten) consisting of 2,12,62,881
equity shares of Rs. 10 each fully paid up by cancelling and
extinguishing up to 50,00,000 issued, paid-up and subscribed equity
shares. It is stated that this Tribunal vide order dated 05.04.2021
confirmed the reduction of Equity Share Capital as stated in the

minutes of Annual General Meeting dated 24.09.2018.

5.5 Itis stated that after the receipt of approval of this Tribunal for
reduction of share capital, the Petitioner handed over all relevant
documents to RBL Bank on 12.05.2021 for processing the reparation to
the Overseas Parent Company. However, Reserve Bank of India,
considered the reduction of share capital as "Transfer" as per the
Consolidated FDI Policy, 2017 read with the RBI circular A.P. (DIR
Series) Circular No. 4 dated 15.07.2014 amending the Foreign
Exchange Management (Transfer or Issue of Security by a Person
Resident Outside India) Regulations, 2000 (Notification No. FEMA
20/2000-RB dated 03.05.2000). As per the aforementioned Circular,
"where the shares of an Indian company are not listed on a recognized
stock exchange in India, the transfer of shares shall be at a price not
less than the fair value worked out as per any internationally accepted

pricing methodology for valuation of shares on arm's length basis
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which should be duly certified by a Chartered Accountant or a SEBI
registered Merchant Banker”. It is stated that, therefore, the Petitioner
obtained a valuation report dated 22.06.2021 Thomas VM & Co.,
Chartered Accountants wherein the fair value of the equity shares
was arrived based on the unaudited financials for the Financial Year
ended on 31.03.2021. As per the Valuation Report, the fair value of
each equity share of the Company was arrived at as INR 6.99 (Indian

Rupees Six Paise Ninety-Nine).

5.6  Itisstated that pursuant to the Valuation Report, the Petitioner
could repatriate only Rs. 3,49,50,000 (Indian Rupees Three Crore
Forty-Nine Lakh Fifty Thousand) i.e., fair value of INR 6.99 (Indian
Rupees Six Paise Ninety-Nine) per share for 50,00,000 (fifty lakh)
equity shares to the Overseas Parent Company. It is stated that RBL
Bank initiated the outward remittance for repatriating the amount to
the Overseas Parent Company on 19.07.2021 and necessary
accounting entries in the financial statements were carried out for the
reduction of share capital with the applicable accounting standards.
The remaining amount is still pending to be repatriated to Overseas
Parent Company on account of the earlier reduction petition filed by

the Petitioner with the Tribunal.

5.7  Itis stated that for the reason the Petitioner has not been able to
use the allotted share capital funds received from the Overseas Parent
Company and restrictions under Foreign Contribution (Regulation)
Act, 2010, the Petitioner has filed the present petition for reduction of

share capital wherein the issued, subscribed and paid up equity share
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capital of the Petitioner of INR 21,26,28,810 (Indian Rupees Twenty
One Crore Twenty Six Lakh Twenty Eight Thousand Eight Hundred
Ten) consisting of 2,12,62,881 (two crore twelve lakh sixty two
thousand eight hundred eighty one) equity shares of INR 10 (Indian
Rupees Ten) each fully paid up would be reduced to not less than INR
16,76,28,810 (Indian Rupees Sixteen Crore Seventy Six Lakh Twenty
Eight Thousand Eight Hundred and Ten) consisting of 1,67,62,881
(one crore sixty seven lakh sixty two thousand eight hundred eighty
one) equity shares of INR 10 (Indian Rupees Ten) each fully paid up.
Consequent to the reduction of share capital, part of the issued,
subscribed and paid-up share capital held by Overseas Parent
Company would stand cancelled and consequently the overall issued,
subscribed and paid-up share capital will be reduced. It is stated that
as per the draft valuation report issued by the statutory auditor of the
Petitioner Company, the fair value of the share was arrived at Rs. 5.56
(Indian Rupees Five Paise Fifty-Six) per share and this fair value was
subject to modification based on the final valuation report to be issued

by the statutory auditor.

6. It is stated that the FCRA registration which was valid from
December, 2015 for five (5) years, expired in December, 2020 and
thereafter the Petitioner decided not to proceed with renewal of such
registration. Subsequently, the balance amounting to INR 172.03
(Indian Rupees One Hundred Seventy-Two Paise Three) that was
lying in the FCRA account was transferred to Prime Minister's

National Relief Fund and FCRA account of the Petitioner was closed
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on 18.04.2021 for which a confirmation from the bank vide letter dated

24.08.2021 was received.

7. It is stated that the Board of Directors in its meeting held on
20.02.2023 approved the reduction of issued, subscribed and paid-up

equity share capital of the Petitioner.

8. It is stated that the Petitioner has two equity shareholders. The
equity shareholders of the Petitioner, in the Extraordinary General
Meeting held at Chennai on 14.06.2023, unanimously approved by
way of a resolution, the reduction of the issued, subscribed and paid-
up equity share capital of the Petitioner. The Petitioner also received
letters of support from two shareholders, in favour of this petition.
The extract of the resolution passed by the equity shareholders of the

Petitioner is reproduced below,

"RESOLVED THAT pursuant to the Articles of Association of the
Company, Section 66 and such other applicable provisions of the
Companies Act, 2013, if any, subject to the sanctions and approvals
of the appropriate authorities as may be required, subject to the
confirmation by the National Company Law Tribunal, Chennai and
subject to such terms, conditions or modifications if any, as may be
prescribed by such authorities while granting the such approvals.
consents or permissions and which may be agreed to by the Board of
Directors of the Company (hereinafter referred to as ‘the Board’), the
Company’s paid-up Equity Share Capital of INR 21,26,28,810
(Indian Rupees Twenty-One Crore Twenty Six Lakh Twenty Eight
Thousand Eight Hundred Ten) consisting of 2,12, 62,881 (two crore
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twelve lakh sixty two thousand eight hundred eighty one) Equity
Shares of INR 10 (Indian Rupees Ten) each fully paid up be reduced
to not less than INR 16,76,28,810 (Indian Rupees Sixteen Crore
Seventy Six Lakh Twenty Eight Thousand Eight Hundred and Ten)
consisting of 1,67,62,881 (one crore sixty seven lakh sixty two
thousand eight hundred eighty one) Equity Shares of INR 10 (Indian
Rupees Ten) each fully paid up, the amount by which the Equity Share
Capital is so reduced, in order to comply with the FCRA approval
condition vide its letter dated December 10, 2015 and that such
reduction be effected by cancelling and extinguishing up to 45,00,000
(forty five lakh) issued, paid-up and subscribed Equity Shares, based
on the amount of reduction of capital and repatriation as approved by
all the relevant statutory and judicia/ authorities.

RESOLVED FURTHER THAT upon the reduction being approved
by the National Company Law Tribunal Chennai, Lebara Foundation,
U.K., holding 2,12,59,881(two crore twelve lakh fifty nine thousand
eight hundred eighty one) fully paid-up Equity Shares of INR 10 each
(Indian Rupees Ten) of the Company as on the "date’ (hereinafter
referred to as "Record date) as may be determined by the Board, be
returned a sum of INR 5.56 (Indian Rupees Five and Paise Fifty Six)
per Equity Share for the extinguishment of such number of Equity
Shares held by Lebara Foundation, U.K or such other value as may be
subsequently derived from a fresh valuation report as may be
determined / directed by the National Company Law Tribunal,
Chennai, at the time of / closer to the date of passing the order for the

proposed reduction, corresponding to the amount or reduction of
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capital and repatriation as approved by an the relevant statutory and
judicial authorities.

RESOLVED FURTHER THAT upon extinguishment of such share
capital, the issued, subscribed and paid-up Equity Share Capital of the
Company shall stand reduced to the extent of the face of Equity Shares
so extinguished on the Record date,

RESOLVED FURTHER THAT the reduction of the Company's
Equity Share Capital as indicated above is subject to the following
terms and conditions:

* upon the reduction being approved by the National Company Law
Tribunal Chennai, the above mentioned non- resident shareholder
holding 2,12,59,881 (two crore twelve lakh fifty nine thousand eight
hundred eighty one) fumy paid-up Equity Shares of INR 10 each
(Indian Rupees Ten) paid-up Equity Shares of the Company as on the
Record date as may be determined by the Board, be returned a sum of
INR 5.56 (Indian Rupees Five and Paise Fifty Six) per Equity Share
for the extinguishment of such number of Equity Shares held by
Lebara Foundation, UK, or such other value as may be subsequently
derived from a fresh valuation report as may be determined / directed
by the National Company Law Tribunal, Chennai, at the time of /
closer to the date of passing the order for the proposed reduction,
corresponding to the amount of reduction of capital and repatriation
as approved by all the relevant Statutory and judicial authorities;

® the return of Equity Share Capital to Lebara Foundation, U.K., shall
be as soon as possible within 30 days of the Record date and all such

payments will be made through normal banking channels;
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9.

* in relation to payment for extinguishment and cancellation of up to
(forty-two lakh fifty thousand) Equity Shares, the corresponding sum
of money and interest earned thereon in the interim period be kept in
abeyance and the Company would abide by the decision of all the
relevant and judicial authorities on attainment of its finality.
RESOLVED FURTHER THAT consequential amendments be made
in the Capital Clause of the Memorandum of Association and the
Articles of Association of the Company the said reduction becomes
operative and effective.

RESOLVED FURTHER THAT for the purpose of giving effect to
the above resolution, the Board of Directors the Company Secretary of
the Company be and is hereby authorized to file necessary application
/ petition with appropriate authority / forum, to appear, negotiate,
sign and execute all agreements, Jeffers, forms, papers, declarations,
affidavits, papers and all other necessary documents in this regard, for
and on behalf of the Company and generally to do alt such acts, deeds,
matters and things as they may at their absolute discretion deem
necessary or desirable for effectively implementation of the resolution
and to settle any questions, difficulties or doubts that may arise in this

regard as they may in their absolute discretion deem fit ”

The shareholding structure of the Petitioner Company prior

and post the reduction of equity share capital is provided below:

CP(CA)/73(CHE)/2023

In the matter of LBR Foundation India

12 of 65



e Shareholding Prior to the Reduction of Capital:

S. No. Name of Number _ of | Percentage
Shareholder Shares
1. Lebara Foundation, 2,12,59,881 99.99
UK
2. Dr. Anuradha 3,000 0.01
Ganesan, (Nominee
shareholder of Lebara
Foundation, UK)
2,12,62,881 100
Shareholding Post the Reduction of Capital:
S.No. | Name of Number of |Percentage
Shareholder Shares
j Lebara  Foundation, 1,67,59,881* 99.99
UK
2 Dr. Anuradha Ganesan 3,000 0.01
(Nominee shareholder
of Lebara Foundation,
UK)
1,67,62,881 100

10.

It is stated that as per Section 66 of the Companies Act, 2013,

the Petitioner is not mandated to have the explicit power to reduce its
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capital under the Articles of Association of the Petitioner Company.
Nonetheless, Article 4 (c¢) of the Articles of Association of the
Petitioner, provides power to reduce its share capital in the manner
permitted by law.

“4 (c) The Company may, by special resolution, reduce in any manner

and with, and subject to, any incident authorised and consent required

by law —
i. its share capital;
ii. any capital redemption reserve account; or

iii. any share premium account.”

11.  Itis stated that the certificate from the statutory auditor that the
reduction of capital is in accordance with the accounting standards
specified under Section 133 and/or any other provisions of the
Companies Act, 2013 is marked and annexed as Annexure U of the

petition typeset.

12. It is stated that there are no deposits with the Petitioner and
there are no arrears of repayment of deposits or any interest thereon.
The declaration by the Directors of the Petitioner and a certificate from
the statutory auditor stating and confirming that there are no arrears
of repayment of deposits or any interest thereon is marked and

annexed as Annexure S & T respectively.

13.  Itis stated that there are no secured creditors or debts which are
outstanding and the proposed reduction of capital would not be
prejudicial or affect the interests of any shareholders or any other

stakeholders. It is stated that the Petitioner has duly issued payment

CP(CA)/73(CHE)/2023
In the matter of LBR Foundation India
14 of 65



instruments for all statutory liabilities to relevant statutory
authorities. As on 31.03.2023, the Current Liabilities comprises of (i)
monies due to shareholders by way of interest of INR 1,92,86,362
(Indian Rupees One Crore Ninety-Two Lakh Eighty-Six Thousand
Three Hundred Sixty-Two), and (ii) trade payables (unsecured
creditors) amounting to INR 20,15,400 (Indian Rupees Twenty Lakh
Fifteen Thousand Four Hundred). The Directors of the Petitioner have
duly certified the list of creditors of the Petitioner and the same is
marked and annexed as Annexure P. The certificate from the statutory
auditor certifying list of creditors of the Petitioner is annexed and
marked as Annexure Q. The creditors of the Petitioner have given their

no objection certificate which is marked and annexed as Annexure R.

14. It is stated that as on 31.03.2023 and as on the date of filing the
petition, the Petitioner has sufficient assets including cash and bank
balances and hence the creditors will not be adversely affected by the

reduction of equity share capital.

15. It is stated that the proposed reduction of equity share capital
does not involve the diminution of any liability in respect of unpaid
capital. It only entails payment to the shareholders of paid-up equity
capital which is not used by the Petitioner due to restriction under

Foreign Contribution Regulation Act, 2010.

16.  Itisstated that consequent to the reduction of share capital, part
of the issued, subscribed and paid-up share capital held by Overseas
Parent Company would stand cancelled and the overall issued,

subscribed and paid-up share capital will be reduced. It is stated that
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the Petitioner proposes to record the reduction of the equity share
capital and repatriation of funds by means of transfer of the cancelled
shares to the shareholders account and subsequently the amount will

be adjusted against bank balance.

17. It is stated that the provisions of Section 66 of the Companies
Act, 2013 do not mandate filing of a separate scheme mentioning the
rationale and object for filing an application under Section 66 of the
Act. Hence, the Petitioner has filed the present petition seeking

confirmation/ approval of the Tribunal.

18.  The Petitioner has filed audited financial statement for the year
ended 31.03.2022 and the Unaudited Financial Statements as on
31.03.2023. The audited financial statement and Unaudited Financial
Statements are annexed and marked as Annexure B and C of the
petition typeset. It is stated that the Petitioner has no adverse
qualification or remark or reservations made by the auditor in its
financial statements. Further, the Petitioner has no investigation
proceedings initiated or pending under the Companies Act, 2013 or
the Companies Act, 1956. The latest financial position of the Petitioner
based on the unaudited financial statements as on 31.03.2023 is

extracted below,
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Particulars Amount in INR

Net worth 21,26,28,810
Cash & Bank Balance 2,35,74,874
Current Assets 2,41,74,874
Non-Current Assets 11,52,76,109
Current Liabilities 2,12,94,762
Long Term Liabilities NIL

19.  Itis stated that there are no prosecutions, complaints, technical
scrutiny/inquiry and inspections pending in the offices of Registrar of

Companies and Regional Director as against the Petitioner Company.

20. The form of the minutes proposed to be registered under

Section 66 (5) of the Companies Act, 2013 is as follows:

"The Capital of LBR Foundation India, is henceforth INR 16,76,28,810
(Indian Rupees Sixteen Crore Seventy Six Lakh Twenty Eight Thousand
Eight Hundred and Ten) divided into 1,67,62,881 (one crore sixty seven lakh
sixty two thousand eight hundred eighty one) Equity Shares of INR 10/-
(Indian Rupees Ten) each, reduced from INR 21,26,28,810 (Indian Rupees
Twenty One Crore Twenty Six Lakh Twenty Eight Thousand Eight
Hundred Ten) divided into 2,12,62,881 (two crore twelve lakh sixty two
thousand eight hundred eighty one) Equity Shares of INR 10 each. At the
date of this registration 1,67,62,881 (one crore sixty-seven lakh sixty two
thousand eight hundred eighty one) Equity Shares of INR 10 (Indian Rupees

Ten) each have been issued and are deemed to be fully fit.”
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21.  This Tribunal vide order dated 16.08.2023, granted time to the
Petitioner to file audited financial statements for the year ended
31.03.2023. Pursuant to the same, the Petitioner filed Memo vide
S.R.No. 3673 dated 29.08.2023 and filed the Audited Financial
Statements along with Auditor’s Report for the Financial Year 2022-

23 and the valuation report of the equity shares of the Petitioner dated
28.08.2023.

22.  This Tribunal vide its order dated 25.09.2023, inter alia had
directed the Petitioner to give notice of the Petition to the Ministry of
Corporate Affairs through the office of the Regional Director, the
Registrar of Companies and to the Income Tax Authorities and file
Affidavit of Service. The Petitioner was also directed to effect
publication by way of advertisements as per Rule 3(3) of the NCLT
Rules, 2016.

23.  In pursuance of the same, the Petitioner, filed an Affidavit of
Service before this Tribunal on 05.10.2023 vide S.R.No. 4251 in relation
to the directions issued by the Tribunal. A perusal of the same
manifests the fact that the Petitioner had issued a newspaper
advertisement on 02.10.2023 in “Business Standard” (English) and

“Dina Malar” (Tamil).

24.  Further, the Petitioner filed an Affidavit before this Tribunal on
08.01.2024 vide S.R.No. 156. It is stated that in response to the notice
issued to the Reserve Bank of India, the Petitioner received response

from the Manager, Foreign Exchange Department, Reserve Bank of

India, Chennai vide letter dated 07.11.2023. It is stated by the RBI that
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it is the duty of the Petitioner undergoing the reduction of share
capital to comply with the requirements of various laws including
rules, regulations and guidelines prescribed by RBI, the Foreign
Exchange Management Act, 1999 and the rules and regulations made
thereunder. The RBI, further, stated in their response letter that as a
regulator it will not be ethical on the part of RBI to vet the individual
cases, as it will preclude it from taking action on contraventions, if

any.

25. It is stated that throughout the reduction of share capital
process, the Petitioner will ensure compliance with requirements of
various laws including rules, regulations and guidelines prescribed
by RBI and undertake to comply with the Foreign Exchange
Management Act, 1999 and the rules and regulations made
thereunder. The Petitioner is a law-abiding entity and while
concluding the earlier reduction of share capital in the year 2021, it
has strictly complied with Foreign Exchange Management Act, 1999

and the rules and regulations made thereunder.

26. It is stated that pursuant to issuance of notices to creditors of
the Petitioner, they have provided no objection certificates with
respect to the petition filed for reduction of share capital of the
Petitioner. The original no objection certificates are enclosed herewith

as Annexure AA of the Affidavit typset.
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27.  SUBMISSIONS IN THE RD’S REPORT

27.1 Upon receipt of the notice, the Regional Director (Southern
Region) (hereinafter, RD) submitted its report vide S.R.No. 2506 dated
22.05.2024.
27.2 It is stated upon examination of the Petition, the RD sought
certain information/ details from the Petitioner vide letter dated
07.02.2024. The Petitioner furnished its reply vide letter dated
07.03.2024.
27.3 Itis stated that the Petitioner received share application money
from M/s. Lebara Foundation U.K (Overseas Parent Company) in
tranches between the Financial Years 2011-12 and 2015-16. The

details of receipt of share application money are extracted

hereunder,
Financial Year Particulars Amount
Rs.

2011-12 Share application money 39,13,852.89
2012-13 Share Application Money 1,10,76,230.00
2013-14 Share Application Money 19,23,38,469.16
2014-15 Share Application Money 3,93,33,471.37
2015-16 Share Application Money 3,08,05,584.63

Total 27,74,67,870.23

27.4 1t is stated that pursuant to the receipt of share application
money, shares worth Rs. 27,74,67,870.23 (comprising of 2,77,46,787
of Rs.10/- each), were allotted to the Overseas Parent Company,
against share application money. Thereafter, Overseas Parent
Company purchased 10,000 shares from the three promoters of the
Petitioner including 4,000 shares held by Ms. Varsha Sharma, 3,000
shares held by Ms Parshuram Sharma and 3,000 shares held by Mr.

CP(CA)/73(CHE)/2023
In the matter of LBR Foundation India

20 of 65



Rajaram Muthusamy. As a result, since 2018, M/s Lebara Foundation
U.K, is holding 100% shares in the Petitioner.

27.5 It is stated that as per the provision of Section 42 (6) of the
Companies Act, 2013, when a company has received share
application money from a share applicant, shares should be allotted
within sixty days from the date of receipt of such Share Application
money. In case of failure to allot shares within the stipulated time
period, the said share application money is to be returned to the
share applicant. In the present case, the Petitioner did not allot the
shares within 60 days from the receipt of share application money
and therefore, violated Section 42(6) of the Companies Act, 2013.
However, the Petitioner and its directors have not filed Adjudication
Application under Section 454 of the Companies Act, 2013, for
adjudication of such violation. The details of the delay in allotment

of shares are given below:

SLNo. | Date of receipt Amount Date of | No. of days
of Share Rs. allotment of | delayed(beyond
Application shares 60 days)
money

1. 14.5.2014 46,55,050.73 6.8.2014 23 days
2. 25.7.2014 37,56,569.27 12.1.2015 108 days
8. 27.8.2014 63,37,384.05 12.1.2015 77 days
4, 2.9.2014 11,786,442.13 12.1.2015 60 days
5. 25.2.2015 52,44,250.00 10.8.2015 106 days
6. 17.4.2015 28,23,165.04 10.8.2015 43 days
7 22.5.2015 39,80,400.00 10.8.2015 18 days
8. 25.6.2015 90,63,230.00 18.12.2015 114 days

27.6  Itis stated that the Petitioner in its reply dated 07.03.2024 has
stated that the Ministry of Home Affairs (MHA) granted FCRA

registration to the Petitioner in December 2015. The registration was
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valid for five years from December, 2015 to December, 2020, and
further, extended by one year. It is stated that it is unclear how no
further share application money was received from the Overseas
Parent Company after the expiry/extension of the FCRA Registration

of the Petitioner.

27.7 It is stated the Petitioner vide its reply dated 07.03.2024,
submitted the details of utilization of the Share Application Money
received from the Overseas Parent Company. The details of

utilisation of share application money are extracted below,

SL Activities 2010-11 | 2011-12 | 2012-13 2013-14 2014-15 2015-16 Total
No. Rs. Rs. Rs. Rs. Rs. Rs.
1. | Food and - - - - 1,47,97,404 | 1,77,93,199 |3,25,90,603
Nutrition
2. | Education - - - 41,43,870 82,77,716 240,810 | 1,26,62,396
3. | Health - - - 44,67,554 38,68,169 | 1,19,85,684 | 2,03,21,407
4. | Safe Drinking - - - 1,66,872 16,98,964 | 23,46,547 | 42,12,383
Water
5. | Volunteer - - - - 878,073 | 12,07926 | 2085999
Programme )
6. | Relief Work - - - 1,00,000 - 18,53,308 | 19,553,308
7. | Land - - - 7,05,12,000 - 3,38,85,000 10,43,97,000
Purchased for
School
Construction
8. | Other 13,41,376 | 40,44,257 | 79,68,974 | 2,08,58,242 | 1,13,03,151 | 1,08,81,175 [5,63,97,907
Expenses
Total | 23,46,20,27]]

27.8 It is stated that utilization of funds under the head of "Other
expenses" for the Financial Years between 2010-11 to 2015-16 is
relatively high compared to other expenses incurred for charitable
purposes i.e., Food and Nutrition, Education, Health, Safe Drinking
Water, Volunteer Programme and Relief Work. It is unclear whether

expenses incurred by the Petitioner from Financial Years 2010-11 to
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2015-16 including details such as nature/purpose for said expenses,
bifurcation of expenses have not been verified by Statutory Auditor

of the Petitioner.

279 It is stated a sum of Rs.10,43,97,000/- has been spent for
purchase of land for constructing school between 2013-14 and 2014-
15. It is unclear whether the Statutory Auditor of the Petitioner has

verified the said purchase.

27.10 It is stated that as per the reply of the Petitioner dated
07.03.2024, the Overseas Parent Company has made an investment of
a sum of Rs. Rs.27,74,67,870.23 into the Petitioner between the
Financial Years 2010-11 to 2015-16. The details of utilization from the

above share application are as follows:

Expenditure Investments
Particulars Amount Particulars Amount
Rs. Rs.
Total Expenditure in between 2010-11 | Rs.23,46,20,271.00 | Investment made | 27,74,67,870.23
and 2015-16 for charity purpose & other by M/ s.Lebera
expenses( Foundation U.E.
Unallotted share application money 1,10,61,190.74
returned as per RBI instruction vide
letter 0.Che.FED/FID/362/25.12.057/
2016-18 dated 1.8.2016
As per NCLT order dated 5.4.2021, 3,49,50,000
reduced the capital of 50,00,000 equity
shares @ INR 6.99 has been paid to
I/ s.Lebera Foundation U.K.,
Total Expenditure . 28,06,31,461.74 | Total Investments | 27,74,67,870.23
Excess payment made by Applicant 31,63,591.51
Company
27.11 It is stated that as per the statement extracted above, the

Overseas Parent Company is required to refund a sum of
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Rs.31,63,591.51 towards excess payment made by Petitioner. In view
of the same, the present petition for reduction of share capital of Rs
2,50,20,000/- divided into 45,00,000 shares of Rs.5.56 each and
repayment of the same to the Overseas Parent Company is not
justified. It is prayed that the Petitioner may be directed to
substantiate how the present Petition for the reduction of share
capital and the repayment to the Shareholder is filed when there is
refund of Rs. 31.63,591.51 is required to be made by the Overseas

Parent Company to the Petitioner.

27.12 It is stated that the Petitioner has furnished the certificate
dated 10.6.2023 from the auditors of the company certifying that
there are no secured creditors and two unsecured creditors to the
company. As per affidavit cum declaration of the directors of the
company duly certified by the Statutory Auditor, the total value of
the 2 Unsecured Trade Creditors is Rs.20,15,400/-.

27.13 It is stated that the Directors as well as the auditors of the
Petitioner have furnished certificate to the effect that the Petitioner

has no arrears in repayment of deposits or interest thereon.

27.14 It is stated that Petitioner has also furnished the
certificate from its auditors that the Accounting Standard adopted

by the Petitioner is in compliance with Section 133 of the Act.

27.15 It is stated that as per report of ROC, Chennai dated
12.12.2023, the Petitioner is regular in filing the statutory returns up-

to  financial = year = 2022-23 and  there are  no
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Complaint/Prosecution/Inspection/Investigation pending against

the company.

27.16 It is stated that the Reduction of Share Capital filed with
the present petition has been examined. In view of the reasons cited
above, the RD is of the view that the further reduction of share
capital is not justified and therefore, the RD does not recommend the

proposed Reduction of Share Capital.

28.REPLY OF THE PETITIONER TO RD’S REPORT

28.1 The Petitioner submitted its reply to the RD’s report vide
S.R.No. 3170 dated 26.06.2024.

28.2 Itis stated that there was no delay in receiving share application
money since the share application money was received during the
respective rights issue offer period. Therefore, the observation by the
RD that there was delay in the receipt of share application money is
without any basis and to be disregarded by this Tribunal. It is
submitted that receiving share application money during the rights
issue offer period cannot be considered to be a delay by the RD. The
amounts of share application money received by the Petitioner are as

below:
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Financial Particulars Amount (in Rs.)
year
2011-12 | Share application money | 39,13,852.89
2012-13 | Share application money | 1,10,76,232.29
2013-14 | Share application money | 19,23,38,470.04
2014-15 | Share application money | 3,93,33,471.37
2015-16 | Share application money | 3,08,05,843.64

28.3 Out of INR 3,08,05,843.64 share application money received
from the Overseas Parent Company during the financial year 2015-16,
an amount of INR 1,49,39,046.00 was returned to Overseas Parent
Company without allotting any shares in accordance with the FEMA
Regulations. Out of INR 1,49,39,046, an amount of INR 1,10,61,200/-
was returned in accordance with the FEMA regulations and after
obtaining the approval from the Reserve Bank of India (RBI) since
such amount was returned without allotting shares for a period of
more than 180 days. Therefore, the RD's observation about the
Petitioner allotting 2,77,46,787 shares for INR 27,74,67,870.23 is
incorrect and only 2,62,15,881 shares were allotted for an amount of

INR 26,25,28,824.23 (INR 27,74,67,870.23 INR 1,49,39,046.00).

28.4 It is stated that the shares held by Ms. Varsha Sharma and Mr.
Parshuram Sharma were transferred to the Overseas Parent Company
and 3,000 shares held by Mr. Rajaram Muthusamy were transferred
to Dr. Anuradha Ganesan (nominee shareholder of Lebara
Foundation U.K.). Hence, the RD has misconstrued the facts with

respect to the transfer of 10,000 shares to Overseas Parent Company.
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Further the above allotment and transfer of shares were filed before
the Registrar of Companies (ROC) during the financial years from
2011-12 to 2015-16 and neither any irregularity was pointed out nor

any query was raised by ROC for more than nine years after the filing.

28.5 It is stated that the Petitioner was raising funds by way of
issuance of equity shares under rights basis from its existing
shareholders. Since the erstwhile promoters were not interested in
participating in the rights issues, share application money was
received only from the Overseas Parent Company during the period
from 01.04.2014 and 23.12.2015. All the share application monies on a
rights basis were received from the Overseas Parent Company under
Section 62(1)(a) of the Companies Act, 2013 and not under Section 42
of the Companies Act, 2013 which deals with private placement.
Hence, the time limit for allotting the shares i.e., 60 days from the date
of receipt of share application money, provided under Section 42 of
the Companies Act, 2013 is not applicable in the present case. The
Petitioner has strictly complied with the provisions under Section
62(1)(a) of the Companies Act, 2013 pertaining to rights issues. The
Petitioner has also complied with the FEMA regulations wherein the
Petitioner may allot shares up to a period of 180 days from the receipt
of share application money. In the present case, the refund of share of
share application money made after expiry of such period was made
only after obtaining approval from RBI. Therefore, the receipt of share
application money is within the parameters of the applicable

provisions of the Companies Act, 2013.

CP(CA)/73(CHE)/2023
In the matter of LBR Foundation India
27 of 65



28.6 It is stated that the management of the Petitioner decided to
explore mobilization of contribution through local sources since the
Petitioner earned a good track record in doing charitable activities.
Since the Petitioner analyzed the possibilities of actively involving in
charitable activities by utilizing the contribution received locally, it
did not opt to receive contribution by way of Foreign Direct
Investment (FDI). Further, the process of receiving and allotting FDI

is elaborate and time-consuming.

28.7 It is stated that the Petitioner was already returning the excess
share capital money lying in the books of the Petitioner through
reduction of share capital. Further, there was no receipt of FDI after
the expiry of FCRA Registration. The Petitioner has not received share
application monies even during the entire tenure (5 years) of the
FCRA registration. The Petitioner has remained in compliance of the
FCRA Regulations even after the expiry of FCRA Registration. There
is no reason for the RD to specifically state that no contribution was

received after the expiry of FCRA registration of the Petitioner.

28.8 Itis stated that the table for utilisation of share capital received
from the Overseas Parent Company is based on the annual reports
submitted by the Petitioner. It is pointed out that the RD has
incorrectly stated that the expenditure of INR 3,38,85,000 for purchase
of land was incurred during the financial year 2015-16, however, such
expenditure was incurred during the financial year 2014-15. After the
purchase of land, the book value of the land was recorded in the books

of the Petitioner for which its statutory auditor has provided an
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unqualified audit report. Hence the observation that it is unclear
whether statutory auditor verified such purchase of land is without
any application of mind and must be disregarded by this Tribunal.
Since the project of setting up the educational institution could not be

carried out, the Petitioner is in the process of disposing the land.

28.9 It is stated that the observation, that the amount spent during
the financial years 2010-11 to 2012-13 is high, is uncalled for and
unnecessary for the purpose of the Petition. It is clarified that between
the financial years 2010-11 to 2012-13, the Petitioner was at the stage
of setting up the Company and was yet to commence its charitable
activities. Since the Petitioner was newly incorporated, the expenses
incurred predominantly pertained to company registration and filing
expenses, auditors' fee, legal fee, office rent, travel expenses and
payment of salaries to employees. The breakup of "other expenses"
have been provided in the relevant audited financial statements of the
Petitioner. Upon perusal of the books and records, the statutory
auditors had issued unqualified report for each of the respective
financial years. Subsequently, the financial statements were filed with
the Registrar of Companies upon following due process of law. The
Petitioner has submitted the audited financial statements of last three
financial years 2022-23, 2021-22 and 2020-21 to the RD. The Petitioner
has also submitted the audited financial statements of financial years
2019-20, 2018-19 and 2017-18 to this Tribunal, after serving a copy to
the RD, in respect of the earlier application for reduction having

CP(CA)/400(CHE)/2019 filed by the Petitioner. It is stated that neither
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any irregularity was pointed out nor any query toas raised by ROC

on the financial statements of the Petitioner.

28.10 It is stated that during the financial years 2010-11 to 2012-13,
funds were transferred from the Overseas Parent Company to the
respective project implementing NGO's directly and the Petitioner

was providing project implementation support to the respective

NGO's.

28.11 It is stated that the finding by the RD, that excess payment of
Rs.31,63,591.51 has been made by the Petitioner, is flawed and
erroneous as there is no requirement of any refund to be made by the
Overseas Parent Company. Moreover, the entire capital reduction
process is a commercial decision made by the management and
shareholders of the Petitioner. The Petitioner is exercising its statutory
right to refund the excess share capital amount lying in its books
without utilization. The Petitioner intends to reduce its share capital

in full compliance of applicable law and in transparent manner.

28.12 Itis stated that the Petitioner earned interest from its banker on
the funds received from the Overseas Parent Company and such
interest was spent for its expenses including but not limited to
charitable and welfare purposes during the financial years from 2010-
11 to 2015-16. The RD had failed to include the interest componenti.e.,
INR 1,63,94,359 (Indian Rupees One Crore Sixty-Three Lakh Ninety-
Four Thousand Three Hundred Fifty-Nine) earned out of the money
available in the bank account of the Petitioner which was part of the

total expenditure amount stated in the RD's report. The audited
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financial statements of the Petitioner filed before the ROC has the full
information in the notes to accounts. Therefore, it is clear that there
has not been any excess payment made by Petitioner which is an
incorrect understanding and incorrect computation by RD in the
report. It is reiterated and clarified that the amount received in excess
with respect to share application money has been returned after
following due process of law and no excess funds were returned to

the Overseas Parent Company.

29. ADDITIONAL REPORT OF THE RD

29.1 The RD filed its additional report vide S.R.No. 5396 dated
11.11.2024.

29.2 It is stated that the Petitioner has not stated when the Board
Meetings were convened to determine the need for capital, the
number of shares to be issued under rights, the cut-off date for
identifying the eligible shareholders, the details of issue price, the
number of shares offered per existing share and the subscription
period. Further, the Petitioner has not furnished the date of despatch
of offer letter to all existing shareholders on record date of opening
the issue. It is merely confirmed by the Petitioner that on July, 2018,
the shares held by the individuals were transferred to the Overseas
Parent Company, without informing as to when the right issue was
offered along with supporting documents. As the Petitioner has not
furnished the compliance dates as per Section 62 (1) of the Companies
Act, 2013, the Petitioner has violated Section 42 (6) of the Companies

Act, 2013.
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29.3 It is stated that as per the provisions of Companies Act, 1956,
no time limit is prescribed from the date of receipt of share application
money for allotment of shares. However, as per Section 42(6) of the
Companies Act, 2013, it is mandated that allotment of shares has to be
made within 60 days from the date of receipt of share application
money. In this case, the Petitioner failed to allot the shares within 60
from the date of receipt of the share application money, and the
Petitioner should have returned the money to the subscribers within
15 days thereafter. However, the Petitioner Company has allotted the
shares against the share application money belatedly which is
contravention of provision of Section 42(6) of the Companies Act, 2013
and the promoters and directors are liable to penalized under the

provision of Section 42(9) of the Companies Act, 2013.

29.4 It is stated that the Petitioner was registered under Section 25
of the Companies Act, 1956 on 18.10.2010. As per the terms of the
licence for the non-profit organization issued to the Petitioner
Company, the income and property of the Petitioner whensoever
derived, shall be applied solely for the promotion of the objects set
forth in its Memorandum of Association and no portion thereof shall
be paid or transferred, directly or indirectly by way of dividend,
bonus, or otherwise by way of profit, to persons who at any time are
or have been members of the company or any of them or to any
persons claiming through any one or more of them. Initially, the
Petitioner was formed with an investment of Rupees One Lakh.
Subsequently, the Petitioner received share application money from

Lebara Foundation U.K. from the financial year 2010-11 till 2015-16.
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Thereafter, shares were also allotted to the Overseas Parent Company
pursuant to the share application money received. Further, it is not
known why the Petitioner received share application money instead
of receiving donations from the Overseas Parent Company. Upon
perusal of the said transactions, it appears that the Overseas Parent
Company wants to establish the Section 8 Company in India and has

acquired entire shares of the company by way of share application.

29.5 It is stated that the reply of the Petitioner pertaining to non-
receipt of share application money subsequent to the expiry of FCRA
registration is not tenable However, it is discretion of the Petitioner to
renew the FCRA registration from RBI. The assertion of the Petitioner
that it has not availed any amount from the Overseas Petitioner
Company subsequent to the expiry of FCRA registration needs

confirmation from FEMA Authority.

29.6 It is stated that it was mistakenly stated in the Report that the
expenditure of INR 3,38,85,000 for purchase of land was incurred for
the Financial Year 2015-16 instead of 2014-15. However, the Petitioner
admitted that the remaining details of expenditure are in order. The
‘Other Expenses’ for the financial year 2010-11 to 2015-16 is relatively
high and the same has not been verified by the Statutory Auditor of
the Petitioner. During the financial years 2010-11 to 2012-13 wherein
‘Other Expenses’ were booked, no charitable activities were
undertaken. The breakup and the reasons for incurring huge "other
expenses" by a non-profit company have not been clearly provided in

the relevant financial year. Hence, prima-facie it appears that the
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‘Other Expenses’ incurred do not pertain to charitable activities and
need further examination and verification by the concerned Statutory

Auditor.

29.7 It is stated that as per the Petitioner’s reply dated 7.3.2024, a
sum of Rs.10,43,97,000/-was spent for purchase of land for School
construction for the Financial Year 2013-14 and 2014-15. During the
filing for reduction of share capital, the Petitioner has not furnished
the fact that the purchase of the land for project of setting up the
education institution was dropped and has decided to sell the land.
Further, the reason for dropping the project is not furnished.
Therefore, it is prayed that this Tribunal may direct the Statutory
Auditor of Section 8 Company to verify the purchase of property
including construction amounting to Rs.10.43 crores and reasons for
disposing the land. Further a copy of valuation report at the time of
purchasing the land, agreement details, payment details with ledger
extract and bank statement, present value of land along with
valuation report and copy of Board Resolution for dropping the
project for school construction, needs further report by Statutory

Auditor.

29.8 It is stated that as per the calculation in the RD’s Report, an
excess payment of Rs. 31,63,591.51 was made by Petitioner. However,
it is claimed by the Petitioner that the interest component i.e., INR
1,63,94,359/- (Indian Rupees One Crore Sixty-Three Lakh Ninety-Four
Thousand Three Hundred Fifty-Nine) earned out of the money

available from time to time in the bank account of the Petitioner was
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part of the total expenditure amount. It is also stated that the
provision of Section 8(1)(b) (c) of the Companies Act, 2013 provides
that "Where it is proved to the satisfaction of the Central Government
that a person or an association of persons proposed to be registered
under this Act as a limited company (b) intends to apply its profits, if
any, or other income in promoting its objects; and (c) intends to
prohibit the payment of any dividend to its members the Central
Government may, by licence issued in such manner as may be
prescribed, and on such conditions as it deems fit, allow that person
or association of persons to be registered as a limited company under
this section without the addition to its name of the word “Limited”,
or as the case may be, the words “Private Limited” , and thereupon
the Registrar shall, on application, in the prescribed form, register
such person or association of persons as a company under this
section.. In view of the above, the interest component amount of INR
1,63,94,359/- is the income of the Petitioner and it should be used for
promoting its objects only. Therefore, it is prayed that this Tribunal
may direct the Overseas Parent Company to refund a sum of

Rs.31,63,591.51 towards excess payment paid by Petitioner.

29.9 1t is reiterated that the present application for repayment of
reduction of share capital of Rs.2,50,20,000/- divided in to 45,00,000
5.56 to M/s. Lebara Foundation U.K,, is not justified as the Petitioner
is required to collect the excess payment of Rs.31,63,591.51 from

shareholders of the Overseas Parent Company.

CP(CA)/73(CHE)/2023
In the matter of LBR Foundation India
35 0f 65



30. SYNOPSIS FILED BY THE PETITIONER

30.1 This Tribunal vide order dated 12.11.2024 directed the
Petitioner to file Synopsis as to the maintainability of the petition in
relation to Section 8 Company supported with the case laws if any.

Pursuant to the same, the Petitioner filed Synopsis vide S.R.No. 100
dated 06.01.2025.

30.2 It is stated that Section 66 of the Companies Act, 2013,
empowers "a company limited by shares and having share capital
may, by a special resolution, reduce the share capital by any manner"
to reduce its share capital and does not, in any manner, restrict or
prohibit a company registered under Section 8 of the Companies Act,

2013 from reducing its share capital.

30.3 It is stated that Section 8 of the Companies Act, 2013 imposes

the following restrictions:

i. a company registered under this section shall intend to
apply its profits, if any, or other income in promoting its

objects;

ii. a company registered under this section shall prohibit the

payment any dividend to its members;

iii. the company registered under this section shall enjoy all
the privileges and be subject to all the obligations of

limited companies;
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iv. acompany registered under this section shall amalgamate
only with another company registered under this section

and having similar objects.

30.4 It is stated that the Petitioner is reducing its share capital only
to the extent of excess share application money received from its
Overseas Parent Company and the same is not an income earned by
the Petitioner. Neither Section 8 of the Act nor the rules made
thereunder, hold any bar on reducing the share capital of the
Petitioner. The Petitioner was granted license under the erstwhile
Section 25 of the Companies Act, 1956, at the time its incorporation
and the said license does not contain any restriction or prohibition on

reducing the share capital by the Petitioner.

30.5 It is stated that as per the provisions of Section 66 of the Act, a
company can undertake reduction of share capital "in any manner". It
is well settled law that the question of reduction of share capital is
treated as a matter of domestic concern and it is the decision of the
majority, which will prevail. Section 66 of the Act clearly stipulates
that the reduction can be affected in any manner, therefore selective

reduction is also permitted in law.

30.6 It is stated that the Hon’ble Bombay High Court in Elpro
International Ltd it was held that a company can reduce the share
capital of any shareholder in any way so long as the procedure is fair
and gets the approval of the majority shareholders. In was further
held that since the majority of the Shareholders approved the

resolution and the price offered per share in the reduction of share
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capital exercise was fair, selective reduction of share capital was
permissible. It is stated that the Petitioner had earlier filed a petition
for reduction of share capital vide CP 400 of 2019 involving selective
reduction of share capital and the same was approved by this
Tribunal vide order dated 05.04.2021. The RD never challenged the
said order and it became final. In terms of the said order, the funds
were repatriated after obtaining necessary approvals from the
Reserve Bank of India and accordingly the share capital of the
Petitioner was reduced. Therefore, an issue of maintainability of the
Application under Section 66 of the Act by a Section 8 company,
cannot be raised at this stage. In any case, the present Petition is

maintainable under law.

30.7 Itis stated that the Petitioner has complied with the provisions
of Section 8 and 66 of the Companies Act, 2013 and the rules made
thereunder. The Petitioner has also complied with all the directions
given by this Tribunal in the first motion order dated 25.09.2023.
Further, the Petitioner is fully authorized and empowered by law and
its Articles of Association to reduce its share capital. For these reasons,

the Petition filed by a Section 8 company is maintainable under law.

30.8 It is stated that NCLT, Mumbai Bench in the matter of Bharat
Diamond Bourse (C.P.175/MB/2021) allowed the reduction of share
capital filed under Section 66 of the Companies Act, 2013 by a
company registered under Section 8 of the Act namely, Bharat

Diamond Bourse vide an order dated 14.03.2024.
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31 MEMO FILED BY THE PETITIONER

31.1 This Tribunal vide order dated 21.02.2025 directed the
Petitioner to clarify the following;:

i. To place on record the directions of the RBI to refund only
the fair value of the reduced share capital pursuant to the
order dated 05.04.2021 in CP(CA)/400/2019.

ii. To file proof of disbursement of Rs.3,49,50,000/- and details
of how the remaining amount pending repatriation was
dealt with.

iii. The RD in his report, has raised objections regarding
utilization of funds for “other expenses” in the FY 2010-11 to
2015-16. The Petitioner is directed to clarify on the utilization
of funds received as foreign contributions, more particularly,
in view of Section 8 of the Foreign Contribution (Regulation)
Act, 2010 wherein, restriction is placed on utilization of
funds for administrative purposes.

iv. The Petitioner is also directed to clarify the impact of this
petition on the compliance with Section 7 of the Foreign
Contribution (Regulation) Act, 2010, prohibiting the transfer
of the foreign contribution to any other person.

31.2 Pursuant to the directions of this Tribunal, the Petitioner filed

Memo vide S.R.No. 772 dated 25.02.2025

31.3 Itisstated that the Petitioner Company reduced its share capital
pursuant to the order of this Tribunal dated 05.04.2021 by adhering to
pricing guidelines provided under Regulation 11(3)(c) of the erstwhile

Foreign Exchange Management (Transfer or Issue of Security by a
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Person Resident Outside India) Regulations, 2017 (now Foreign
Exchange Management (Non-debt Instruments) Rules, 2019). It is
reiterated that the Reserve Bank of India ("RBI") had considered the
reduction of share capital as "Transfer" and as per the aforementioned
regulation, and therefore the RBI through the Authorized Dealer Bank
instructed the Petitioner to obtain valuation report as per the above
pricing guidelines and permitted repatriation only an amount of INR
3,49,50,000. The Foreign Exchange Management (Transfer or Issue of
Security by a Person Resident Outside India) Regulations, 2017 is
annexed and marked as Annexure — AB of the Memo typeset.

31.4 It is stated that the documents relating to disbursement of INR
3,49,50,000 (Indian Rupees Three Crore Forty Nine Lakh Fifty
Thousand) at the fair value of INR 6.99 (Indian Rupees Six Paise
Ninety Nine) per share for reduction of 50,00,000 (fifty lakh) equity
shares of the Petitioner Company, is enclosed as Annexure — AC of the
petition typeset. Upon repatriation of INR 3,49,50,000, the funds that
were remaining in the Petitioner’s bank account were INR 2,09,61,936
(Indian Rupees Two Crore Nine Lakh Sixty-One Thousand Nine
Hundred Thirty-Six) as on 17.07.2021. The Petitioner has not utilized
any amount from the funds remaining upon repatriation vide order
dated 05.04.2021 and it is still lying in the bank account of the
Petitioner as on date. The present application filed for reduction of
share capital is a separate and independent application for reducing
the share capital held by Lebara Foundation U.K.

31.5 It is stated that the share application money received from

Lebara Foundation U.K. during the period from November 2011 until
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December 2015 will not fall under the purview of Foreign
Contribution (Regulation) Act, 2010 ("FCRA") since the Petitioner
Company obtained FCRA registration only in December 2016.
Therefore, the provisions relating to restricted use of foreign
contribution towards administrative expenses more particularly
Section 8 of FCRA, would not apply to the Petitioner Company during
the period from November 2011 until December 2015.

31.6 Itisstated that this Tribunal approved the application filed vide
CP(CA)/400/2019 for reduction of share capital to an extent of
50,00,000 (fifty lakh) equity shares vide order dated 05.04.2021.
Pursuant to the said order, the Petitioner approached the RBI for
repatriation of funds to Lebara Foundation U.K. to the extent of
reduced share capital and the RBI was pleased to approve the
repatriation of INR 3,49,50,000 (Indian Rupees Three Crore Forty-
Nine Lakh Fifty Thousand) at a fair value of INR 6.99 (Indian Rupees
Six Paise Ninety-Nine) per share.

31.7 Itis stated that the statutory auditors of the Petitioner have not
made any adverse qualifications in their audit reports during any
financial year from incorporation of the Petitioner until date. The
Petitioner is cognizant of the provisions of FCRA and the transactions
that are applicable and be termed as "foreign contribution” under
FCRA which does not have any specific provision classifying share
application money as foreign contribution. The Petitioner by way of
this application, is only returning the amount towards share capital
received from Lebara Foundation U.K and such action of returning of

share capital will not tantamount to transfer of foreign contribution to
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any other person. Further, Section 7 of FCRA prohibits only onward
transfer of foreign contribution to any other person. However, in this
case, the Petitioner is returning the unutilized share capital money
received from the shareholder of the Petitioner. In view of the above,

this petition does not result in breach of Section 7 of the FCRA.

32 FINDINGS OF THIS TRIBUNAL

32.1 Wehave heard the Learned Counsel for the parties and perused

the documents placed on record.

32.2 Itis seen from the Certificate of Incorporation of the Petitioner,
that it was incorporated under Section 25 of the Companies Act, 1956
(corresponding Section 8 of the Companies Act, 2013) on 28.10.2010 in
the name of Lebara Foundation. Subsequently, the name of the
Petitioner was changed from Lebara Foundation to LBR Foundation
India and fresh Certificate of Incorporation pursuant to the change of
name dated 24.10.2019 as per Rule 29 of the Companies
(Incorporation) Rules, 2014, was issued by the Registrar of
Companies. As per the Memorandum of Association of the Petitioner,
it was formed with a charitable object to support refugees, children,
women and old aged in need. (The Certificate of Incorporation, the
Certificate of Incorporation pursuant to change of name, the
Memorandum of Association and Articles of Association of the

Petitioner are annexed and marked as Annexure A of the petition

typeset.)
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32.3 The Petitioner, being a company formed with charitable objects

under Section 25 of the Companies Act, 1956 (corresponding Section

8 of the Companies Act, 2013) is only permitted to apply its profits

and other income only for promoting its objects. Section 8 of the

Companies Act, 2013 (hereinafter, Act, 2013), is extracted hereunder,

“8. Formation of companies with charitable objects, etc.

(1) Where it is proved to the satisfaction of the Central Government
that a person or an association of persons proposed to be registered
under this Act as a limited company —

(a) has in its objects the promotion of commerce, art, science, sports,
education, research, social welfare, religion, charity, protection of
environment or any such other object;

(b) intends to apply its profits, if any, or other income in
promoting its objects; and

(c) intends to prohibit the payment of any dividend to its members ,
the Central Government may, by licence issued in such manner as
may be prescribed, and on such conditions as it deems fit, allow that
person or association of persons to be registered as a limited company
under this section without the addition to its name of the word
“Limited”, or as the case may be, the words “Private Limited” , and
thereupon the Registrar shall, on application, in the prescribed form,
register such person or association of persons as a company under this
section.

(2) The company registered under this section shall enjoy all the
privileges and be subject to all the obligations of limited companies.
(3) A firm may be a member of the company registered under this
section.

(4) (i) A company registered under this section shall not alter the
provisions of its memorandum or articles except with the previous
approval of the Central Government.

(ii) A company registered under this section may convert itself into
company of any other kind only after complying with such conditions
as may be prescribed.

(5) Where it is proved to the satisfaction of the Central Government
that a limited company registered under this Act or under any
previous company law has been formed with any of the objects
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specified in clause (a) of sub-section (1) and with the restrictions and
prohibitions as mentioned respectively in clauses (b) and (c) of that
sub-section, it may, by licence, allow the company to be registered
under this section subject to such conditions as the Central
Government deems fit and to change its name by omitting the word
“Limited”, or as the case may be, the words “Private Limited” from
its name and thereupon the Registrar shall, on application, in the
prescribed form, register such company under this section and all the
provisions of this section shall apply to that company.

(6) The Central Government may, by order, revoke the licence granted
to a company registered under this section if the company contravenes
any of the requirements of this section or any of the conditions subject
to which a licence is issued or the affairs of the company are conducted
fraudulently or in a manner violative of the objects of the company or
prejudicial to public interest, and without prejudice to any other
action against the company under this Act, direct the company to
convert its status and change its name to add the word “Limited” or
the words “Private Limited”, as the case may be, to its name and
thereupon the Registrar shall, without prejudice to any action that
may be taken under sub-section (7), on application, in the prescribed
form, register the company accordingly:

Provided that no such order shall be made unless the company is given
a reasonable opportunity of being heard:

Provided further that a copy of every such order shall be given to the
Registrar.

(7) Where a licence is revoked under sub-section (6), the Central
Government may, by order, if it is satisfied that it is essential in the
public interest, direct that the company be wound up under this Act
or amalgamated with another company registered under this section:
Provided that no such order shall be made unless the company is given
a reasonable opportunity of being heard.

(8) Where a licence is revoked under sub-section (6) and where the
Central Government is satisfied that it is essential in the public
interest that the company registered under this section should be
amalgamated with another company registered under this section and
having similar objects, then, notwithstanding anything to the
contrary contained in this Act, the Central Government may, by
order, provide for such amalgamation to form a single company with
such constitution, properties, powers, rights, interest, authorities and
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privileges and with such liabilities, duties and obligations as may be
specified in the order.

(9) If on the winding up or dissolution of a company registered
under this section, there remains, after the satisfaction of its
debts and liabilities, any asset, they may be transferred to
another company registered under this section and having
similar objects, subject to such conditions as the Tribunal may
impose, or may be sold and proceeds thereof credited to
Insolvency and Bankruptcy Fund formed under section 224 of
the Insolvency and Bankruptcy Code, 2016

(10) A company registered under this section shall amalgamate only
with another company registered under this section and having
similar objects.

(11) If a company makes any default in complying with any of the
requirements laid down in this section, the company shall, without
prejudice to any other action under the provisions of this section, be
punishable with fine which shall not be less than ten lakh rupees but
which may extend to one crore rupees and the Director and every
officer of the company who is in default shall be punishable with
imprisonment for a term which may extend to three years or with fine
which shall not be less than twenty-five thousand rupees but which
may extend to twenty-five lakh rupees twenty-five lakh rupees, or with
both:

Provided that when it is proved that the affairs of the company were
conducted fraudulently, every officer in default shall be liable for
action under section 447.”

32.4 The total issued, subscribed and paid-up share capital of the
Petitioner is Rs. 21,26,28,810 (Rupees Twenty-One Crores Twenty-Six
Lakhs Twenty-Eight Thousand Fight Hundred Ten) comprising of
2,12,62,881 shares of Rs. 10 each. It is seen that as on 31.03.2023, the
majority shareholder of the Petitioner is M/s. Lebara Foundation UK
(hereinafter, Overseas Parent Company) holding 2,12,59,881 shares,

constituting 99.99% of the total shareholding of the Company.
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32.5 Itis seen from the ‘Details of share application money received
by LBR Foundation’ filed with the petition, that the Petitioner has
received Rs. 27,74,67,870.23 (Rupees Twenty-Seven Crore Seventy-
Four Lakh Sixty-Seven Thousand Eight Hundred and Seventy and
Paise Twenty-Three) from the Overseas Parent Company towards
share application money in tranches between 03.11.2011 and
23.12.2015. Pursuant to receipt of share application money, an amount
to the tune of Rs. 26,25,28,810 (Rupees Twenty-Six Crores Twenty-
Five Lakhs Twenty-Eight Thousand and Fight Hundred and Ten) was
allotted in tranches between the Financial Years 2011-12 and 2014-15.
It is seen that the final allotment of shares took place on 18.12.2015 of
an amount of Rs. 90,63,230. An amount of Rs. 1,49,39,060.23/- received
as share application money remained pending allotment. The ‘Details
of share application money received by LBR Foundation” is marked

and annexed as Annexure D of the petition typeset.

32.6 It is seen that the Ministry of Home Affairs vide letter dated
10.12.2015 granted FCRA registration to the Petitioner under Section
11(1) of the Foreign Contribution (Regulation) Act, 2010 (hereinafter,
FCRA, 2010). The FCRA registration was valid for a period of 5 years
from the date of registration. The FCRA Registration letter issued by
the Ministry of Home Affairs is annexed and marked as Annexure C

of the petition typeset.

32.7 As per Section 11(1) of FCRA, 2010, any person having a
definite cultural, economic, educational, religious or social

programme shall accept foreign contribution only after obtaining
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registration from the Central Government in this regard. Further,
even if a person is not registered as per the FCRA, 2010, any foreign
contribution may be accepted only after obtaining the prior
permission of the Central Government and such prior permission
shall be valid for the specific purpose for which it is obtained and from
the specific source. Notably, as per Section 2(h) of FCRA, 2010, foreign
contribution includes donation, delivery or transfer made by any
foreign source of any security defined in Section 2(h) of the Securities
Contracts (Regulation) Act, 1956 (hereinafter, SCRA, 1956) and
includes any foreign security as defined in Section 2(0) of " the Foreign
Exchange Management Act, 1999. Further, as per in Section 2(h) of
SCRA, 1956, security also includes shares. The relevant sections are

reproduced hereunder,

“Foreign Contribution (Regulation) Act, 2010

2(h) “foreign contribution” means the donation, delivery or transfer
made by any foreign source —

(i) of any article, not being an article given to a person as a gift for his
personal use, if the market value, in India, of such article, on the date
of such gift, is not more than such sum as may be specified from time
to time, by the Central Government by the rules made by it in this
behalf;

(ii) of any currency, whether Indian or foreign;

(iii) of any security as defined in clause (h) of section 2 of the
Securities Contracts (Regulation) Act, 1956 (42 of 1956) and
includes any foreign security as defined in clause (o) of section
2 of the Foreign Exchange Management Act, 1999 (42 of 1999).

Explanation 1.—A donation, delivery or transfer of any article,
currency or foreign security referred to in this clause by any person
who has received it from any foreign source, either directly or through
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one or more persons, shall also be deemed to be foreign contribution
within the meaning of this clause. Explanation 2.—The interest
accrued on the foreign contribution deposited in any bank referred to
in sub-section (1) of section 17 or any other income derived from the
foreign contribution or interest thereon shall also be deemed to be
foreign contribution within the meaning of this clause.

Explanation 3.—Any amount received, by any person from any
foreign source in India, by way of fee (including fees charged by an
educational institution in India from foreign student) or towards cost
in lieu of goods or services rendered by such person in the ordinary
course of his business, trade or commerce whether within India or
outside India or any contribution received from an agent of a foreign
source towards such fee or cost shall be excluded from the definition of
foreign contribution within the meaning of this clause;

11. Registration of certain persons with Central
Government. —

(1) Save as otherwise provided in this Act, no person having a
definite cultural, economic, educational, religious or social
programme shall accept foreign contribution unless such
person obtains a certificate of registration from the Central
Government:

Provided that any association registered with the Central
Government under section 6 or granted prior permission under
that section of the Foreign Contribution (Regulation) Act, 1976
(49 of 1976), as it stood immediately before the commencement
of this Act, shall be deemed to have been registered or granted
prior permission, as the case may be, under this Act and such
registration shall be valid for a period of five years from the
date on which this section comes into force.

(2) Every person referred to in sub-section (1) may, if it is not
registered with the Central Government under that sub-section,
accept any foreign contribution only after obtaining the prior
permission of the 12 Central Government and such prior permission
shall be valid for the specific purpose for which it is obtained and from
the specific source:
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[Provided that the Central Government, on the basis of any
information or report, and after holding a summary inquiry, has
reason to believe that a person who has been granted prior permission
has contravened any of the provisions of this Act, it may, pending any
further inquiry, direct that such person shall not utilise the unutilised
foreign contribution or receive the remaining portion of foreign
contribution which has not been received or, as the case may be, any
additional foreign contribution, without prior approval of the Central
Government:

Provided further that if the person referred to in sub-section (1) or in
this sub-section has been found guilty] of violation of any of the
provisions of this Act or the Foreign Contribution (Regulation) Act,
1976 (49 of 1976), the unutilised or unreceived amount of foreign
contribution shall not be utilised or received, as the case may be,
without the prior approval of the Central Government.

(3) Notwithstanding anything contained in this Act, the Central
Government may, by notification in the Official Gazette, specify —

(i) the person or class of persons who shall obtain its prior permission
before accepting the foreign contribution; or

(ii) the area or areas in which the foreign contribution shall be accepted
and utilised with the prior permission of the Central Government; or

(iii) the purpose or purposes for which the foreign contribution shall
be utilised with the prior permission of the Central Government; or

(iv) the source or sources from which the foreign contribution shall be
accepted with the prior permission of the Central Government

The Securities Contracts (Regulation) Act, 1956

2(h) “securities” include —

(i) shares, scrips stocks, bonds, debentures, debenture stock or
other marketable securities of a like nature in or of any
incorporated company or [or a pooled investment vehicle or
other body corporate];

(ia) derivative;
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(ib) units or any other instrument issued by any collective investment
scheme to the investors in such schemes;

(ic) security receipt as defined in clause (zg) of section 2 of the
Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 (54 of 2002);

(id) units or any other such instrument issued to the investors under
any mutual fund scheme;

(ida) units or any other instrument issued by any pooled investment
vehicle;

Explanation. —For the removal of doubts, it is hereby declared that
"securities” shall not include any unit linked insurance policy or
scrips or any such instrument or unit, by whatever name called, which
provides a combined benefit risk on the life of the persons and
investment by such persons and issued by an insurer referred to in
clause (9) of section 2 of the Insurance Act, 1938(4 of 1938)

(ie) any certificate or instrument (by whatever name called), issued to
an investor by any issuer being a special purpose distinct entity which
possesses any debt or receivable, including mortgage debt, assigned to
such entity, and acknowledging beneficial interest of such investor in
such debt or receiveable including mortgage debt, as the case may be;

(i1) Government securities; and

(iii) rights or interests in securities;”

32.8 On perusal of the aforementioned provisions, it is observed that
the share application money received by the Petitioner from the
Overseas Parent Company also falls within the ambit of foreign

contribution in terms of FCRA, 2010 and SCRA, 1956. As per the terms

of the FCRA approval, only the FCRA Bank Account should be used

for receiving foreign contribution and no other amount should be

credited to this account. However, in the present case, the Petitioner
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received all the share application money in a non-FCRA account

maintained with RBL bank.

32.9 Further, as per the approval letter, the Petitioner is required to
comply with the provisions of Section 7 of FCRA, 2010 read with Rule
24 of FCRA Rules, 2011. The Petitioner was mandated to ensure before
any funds are passed on to any person/association in India that the
recipient is eligible to accept foreign contribution under the Act, i.e.,
recipient association is registered under the Act, or has obtained Prior
Permission of the Government under Section 11 of the Act, and the
person/association is not prohibited under the Act. The approval
letter specifies that the Petitioner is bound to comply with Foreign
Contribution (Regulation) Act, 2010 and Foreign Contribution
(Regulation) Rules, 2011 and any failure to do so would make the

Petitioner liable for action under the FCRA, 2010.

32.10 Itis seen from the letter of the Reserve Bank of India (RBI) dated
01.08.2016 that the Petitioner had neither refunded the share
application money pending allotment of Rs.1,10,61,190.74/- nor made
any allotment within the stipulated period of 180 days from the date
of receipt of share application money. The Petitioner was permitted
by the RBI to the amount of foreign inward remittance equivalent of
Rs.1,10,61,190.74 to the Overseas Parent Company within 15 days
from the date of receipt of this letter. The Petitioner has also returned
an amount of Rs. 38,77,855.69 being share application money pending
allotment on 14.06.2016 under automatic route. The RBI approval

letter is annexed and marked as Annexure F of the petition typeset.
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32.11 Itis seen that the Petitioner filed a petition being CP/ 400/2019
before this Tribunal for reduction of share capital from Rs.
26,26,28,810 consisting of 2,62,62,881 equity shares of Rs. 10/- each
fully paid up to be reduced to not less than Rs. 21,26,28,810 consisting
of 2,12,62,881 equity shares of Rs. 10/- each fully paid up, the amount
by which the equity share capital is so reduced, in order to comply
with FCRA approval condition vide its letter dated 10.12.2015 and
that such reduction be effected by cancelling and extinguishing up to
50,00,000 issued, paid up and subscribed equity shares. The reduction
of share capital was allowed by this Tribunal vide order dated

05.04.2021.

32.12 Pursuant to the order dated 05.04.2021, the Petitioner took steps
for repatriation of cancelled share capital amount to the Overseas
Parent Company. As per Regulation 11(3)(c) of the Foreign Exchange
Management (Transfer or Issue of Security by a Person Resident
Outside India) Regulations, 2017 (now, Foreign Exchange
Management (Non-Debt Instrument) Rules, 2019), transfer by a
person resident outside India to a person resident in India shall not
exceed the valuation of capital instruments done as per any
internationally accepted pricing methodology for valuation on an
arm's length basis duly certified by a Chartered Accountant or a
Securities and Exchange Board of India registered Merchant Banker
or a practicing Cost Accountant, in case of an unlisted Indian

Company.
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32.13 It is seen that in view of the mandate in Regulation 11(3)(c) of
the Foreign Exchange Management (Transfer or Issue of Security by a
Person Resident Outside India) Regulations, 2017, the Petitioner
obtained the Valuation Report from M/s Thomas VM & Co dated
22.06.2021 based on the un-audited financial statements as on
31.03.2021. As per the valuation report, the fair value of the Petitioner
was Rs. 6.99 per share. Hence, an amount of Rs. 3,49,50,000 i.e., Rs.6.99
per share for 50,00,000 equity shares was to be transferred to the
Overseas Parent Company. The share valuation report dated
22.06.2021 is placed at Pgs. 41 to 45 of the Memo filed by the Petitioner
vide S.R. No. 772 dated 25.02.2025.

32.14 Thereafter, the Petitioner made a declaration to RBL Bank for
outward remittance for transfer of shares of Indian Company from
Non-Resident to Resident i.e., from the Overseas Parent Company to
Petitioner in Form FCTRS dated 13.07.2021. As per the Declaration,
the said remittance took place under the automatic route of FDI as per
Foreign Exchange Management (Non-Debt Instrument) Rules, 2019
and Foreign Exchange Management (Mode of Payment and
Reporting of Non-Debt Instruments) Regulations, 2019. It is seen from
the Account Statement for the period between 01.07.2021 to 31.07.2021
of the RBL Account of the Petitioner that an amount of 34.950,000.00
was withdrawn on 19.07.2021. The Account Statement is annexed and
marked as Annexure AC the Memo filed by the Petitioner vide S.R.

No. 772 dated 25.02.2025
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32.15 It is seen from the Audited Financial Statement, more
particularly the Cash Flow Statement for the year ended 31.03.2022
that an amount of Rs. 3,49,50,000 was transferred from the cash
reserves of the Petitioner towards repayment of share capital
pursuant to capital reduction approved by this Tribunal in its order
dated 05.04.2021. A surplus amount of Rs. 1,50,50,000 was remaining
after the transfer of share consideration of Rs. 3,49,50,000. As per the
Notes to the Financial Statements for the year ended 31.03.2022, the
surplus on reduction of share capital of Rs. 1,50,50,000, was
transferred to the Capital Reserve Account of the Petitioner.
Consequently, paid-up share capital of Rs. 5,00,00,000 of the Petitioner
were reduced and shares to the extent of 50,00,000 stood cancelled.
The audited financial statements of the Petitioner for the year ended
31.03.2022 is marked and annexed as Annexure B of the Petition

typeset.

32.16 Further, it is seen that Rs. 1,50,50,000 is yet to be transferred to
the Overseas Parent Company. It is averred by the Petitioner that the
surplus on reduction remains unutilised in the non-FCRA Bank
Account. As per the Account Statement, a total of Rs. 2,09,61,936
(Indian Rupees Two Crore Nine Lakh Sixty-One Thousand Nine
Hundred Thirty-Six) is still lying with the non-FCRA account.

32.17 The Petitioner has filed the present petition for the reduction of
the paid-up equity share capital of the Petitioner from Rs. 21,26,28,810
(comprising of 2,12,62,881 equity shares of Rs. 10 each) to Rs.
16,76,28,810 (comprising of 1,67,62,881 shares of Rs. 10 each) by
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cancelling and extinguishing 45,00,000 (forty-five lakh) issued,

subscribed and paid-up equity shares.

32.18 As per Section 66 of the Companies Act, 2013, the Tribunal may
pass an order permitting the reduction of share capital, provided that
there are no arrears in the repayment of deposit, the debt or claim of
every creditor of the company has been discharged or determined or
has been secured or his consent is obtained and the accounting
treatment proposed by the Company is in conformity with the
accounting standards specified in Section 133 of the Companies Act,
2013. While reducing the paid-up value of share capital, a Company
may do so for two reasons — Firstly, it may cancel any paid-up share
which is lost or is unrepresented by the available assets or secondly,
it may pay off any paid-up share capital which is in excess of the
wants of the company. Section 66 of the Companies Act, 2013 is

extracted hereunder,

“66. Reduction of share capital. —

(1) Subject to confirmation by the Tribunal on an application by
the company , a company limited by shares or limited by gquarantee
and having a share capital may, by a special resolution, reduce the
share capital in any manner and in, particular, may —

(a) extinguish or reduce the liability on any of its shares in respect of
the share capital not paid-up; or

(b) either with or without extinguishing or reducing liability on any
of its shares, —

(i) cancel any paid-up share capital which is lost or is
unrepresented by available assets; or
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(ii) pay off any paid-up share capital which is in excess of the
wants of the company,

alter its memorandum by reducing the amount of its share capital
and of its shares accordingly:

Provided that no such reduction shall be made if the company
is in arrears in the repayment of any deposit accepted by it,
either before or after the commencement of this Act, or the
interest payable thereon.

(2) The Tribunal shall give notice of every application made to it
under sub-section (1) to the Central Government, Registrar and to
the Securities and Exchange Board, in the case of listed companies,
and the creditors of the company and shall take into consideration
the representations , if any, made to it by that Government, Registrar,
the Securities and Exchange Board and the creditors within a period
of three months from the date of receipt of the notice:

Provided that where no representation has been received from the
Central Government, Registrar, the Securities and Exchange Board
or the creditors within the said period, it shall be presumed that they
have no objection to the reduction.

(3) The Tribunal may, if it is satisfied that the debt or claim of
every creditor of the company has been discharged or
determined or has been secured or his consent is obtained, make
an order confirming the reduction of share capital on such
terms and conditions as it deems fit:

Provided that no application for reduction of share capital
shall be sanctioned by the Tribunal unless the accounting
treatment, proposed by the company for such reduction is in
conformity with the accounting standards specified in section
133 or any other provision of this Act and a certificate to that
effect by the company’s auditor has been filed with the
Tribunal.

(4) The order of confirmation of the reduction of share capital by the
Tribunal under sub-section (3) shall be published by the company in
such manner as the Tribunal may direct.
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(5) The company shall deliver a certified copy of the order of the
Tribunal under sub-section (3) and of a minute approved by the
Tribunal showing—

(a) the amount of share capital;
(b) the number of shares into which it is to be divided;
(c) the amount of each share; and

(d) the amount, if any, at the date of registration deemed to be
paid-up on each share,

to the Registrar within thirty days of the receipt of the copy of the
order, who shall register the same and issue a certificate to that effect.

(6) Nothing in this section shall apply to buy-back of its own securities
by a company under section 68.

(7) A member of the company, past or present, shall not be liable to
any call or contribution in respect of any share held by him exceeding
the amount of difference, if any, between the amount paid on the share,
or reduced amount, if any, which is to be deemed to have been paid
thereon, as the case may be, and the amount of the share as fixed by
the order of reduction.

(8) Where the name of any creditor entitled to object to the reduction
of share capital under this section is, by reason of his ignorance of the
proceedings for reduction or of their nature and effect with respect to
his debt or claim, not entered on the list of creditors, and after such
reduction, the company commits a default, within the meaning of
section 6 of the Insolvency and Bankruptcy Code, 2016, in respect of
the amount of his debt or claim, —

(a) every person, who was a member of the company on the date
of the registration of the order for reduction by the Registrar,
shall be liable to contribute to the payment of that debt or claim,
an amount not exceeding the amount which he would have been
liable to contribute if the company had commenced winding up
on the day immediately before the said date; and
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(b) if the company is wound up, the Tribunal may, on the
application of any such creditor and proof of his ignorance as
aforesaid, if it thinks fit, settle a list of persons so liable to
contribute, and make and enforce calls and orders on the
contributories settled on the list, as if they were ordinary
contributories in a winding up.

(9) Nothing in sub-section (8) shall affect the rights of the
contributories among themselves.

(10) If any officer of the company —

(a) knowingly conceals the name of any creditor entitled to object to
the reduction;

(b) knowingly misrepresents the nature or amount of the debt or claim
of any creditor; or

(c) abets or is privy to any such concealment or misrepresentation as
aforesaid,

he shall be liable under section 447.”

32.19 Itis seen that, in the present case, a consideration of Rs. 5.56 per
equity share is proposed to be paid to the Overseas Parent Company.
The valuation of the equity share of the Petitioner was done by M/s
Vepa & Co gave valuation report dated 10.06.2023, has been placed
on record to substantiate the valuation of shares. As per the report,
the valuation was done based on the net asset value of the Petitioner
arrived from the unaudited Balance Sheet for the year ended
31.03.2023. (The valuation report of the statutory auditor of the

Petitioner is annexed as Annexure M of the petition typeset)

32.20 As per th

e Financial Statements for the year ended 31.03.2023, the Petitioner
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has Trade Payables of Rs. 20,15,000 and current liabilities of Rs.
1,92,86,000. The Petitioner has placed on record the List of Creditors
of the Petitioner Company certified by its directors and the Certificate
from statutory auditor confirming the list. As per the declaration of
creditors of the directors, there are two unsecured creditors in the
Petitioner Company viz., M/s. Fox Mandal & Unsecured Associates
LLP and M/s. Vepa & Co. The total debt owed to unsecured creditors
is Rs. 20,15,400/-. It is seen that both the unsecured creditors have
given their consent to the proposed reduction of share capital. (The
audited financial statement for the year ended 31.03.2023 is placed at
Pgs. 4-20 of the Memo filed vide S.R.No. 3673 dated 29.08.2023. The
consent affidavits of the directors are placed at Pgs. 15 to 16 of Memo
filed vide S.R.No. 156 dated 08.01.2024. The List of Creditors certified
by its directors is placed as Annexure P and Certificate from statutory

auditor confirming the list is placed as Annexure Q of the petition

typeset.)

32.21 The certificate from the statutory auditor that the reduction of
capital is in accordance with the accounting standards specified under
Section 133 and/or any other provisions of the Companies Act, 2013 is

marked and annexed as Annexure U of the petition typeset.

32.22 The declaration by the Directors of the Petitioner and a
certificate from the statutory auditor stating and confirming that there
are no arrears of repayment of deposits or any interest thereon is

marked and annexed as Annexure S & T respectively.
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32.23 The RD in its Report filed vide S.R.No. 2506 dated 22.05.2024
and its Additional Report filed vide S.R.No. 5396 dated 11.11.2024 has
averred that the Petitioner has allotted the share capital with a delay
of more than 60 days from the receipt of share application money and
has violated Section 42(6) of the Act, 2013. Further, it is stated that the
Petitioner has not applied for initiation of adjudication proceedings
under Section 454 of the Act, 2013. Per contra, the Petitioner has stated
that the shares were issued to the Overseas Parent Company on rights
issue basis under Section 62(1)(a) of the Act, 2013 and hence, there is

no violation of Section 42(6) of the Act, 2013.

32.24 Itis seen that adjudication proceedings under Section 454 of the
Act, 2013 fall within the jurisdiction of the Central Government.
Hence, without delving into the merits of the averments made by the
RD and the Petitioner pertaining to allotment of shares to the
Overseas Parent Company, this Tribunal grants liberty to RD to

proceed with appropriate action.

32.25 It is observed that during the financial year ended 31.03.2021
and 31.03.2022, the Petitioner has negative Reserves and Surplus
balance of Rs. 11,15,10,000 and Rs. 9,15,76,000 respectively. However,
the Petitioner has assets of Rs. 17,14,65,000 and Rs. 14,07,26,000 during
the financial year ended 31.03.2021 and 31.03.2022, respectively.
However, pursuant to the order of this Tribunal dated 05.04.2021, out
of the total paid up share capital of Rs. 5,00,00,000 that was reduced
from the Share Capital of the Petitioner, only Rs. 3,49,50,000 was

adjusted against the cash balances of the Company and the remaining
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amount of Rs. 1,50,50,000 was treated as surplus on reduction of share
capital and transferred to the Capital Reserve Account. Moreover, the
amount of Rs. 1,50,50,000 is pending repatriation to the Overseas
Parent Company. Keeping in view the above financial position of the
Petitioner it is seen that the paid-up share capital of the Petitioner is
lost or is unrepresented by available assets. In this scenario,
subsequent to the approval of the reduction of share capital in
CP/400/2019 vide order dated 05.04.2021, the Petitioner ought to have
written off the debit balance in the Reserves and Surplus account

against the reduced share capital value.

32.26 The Petitioner, based on the unaudited financial statements for
the year ended 31.03.2023, has stated that net worth of the Petitioner
is Rs. 21,26,28,810. However, as per the unaudited financial
statements for the year ended 31.03.2023, the said amount pertains to
the balance in the Capital Account in the books of the Petitioner. On
perusal of the Audited Financial Statements for the year ended
31.03.2023, it is seen that the Petitioner only has a net worth of Rs.
11,83,04,000 due to the negative Reserves and Surplus balance of the
Petitioner to the tune of Rs. 9,43,25,000. This negative balance in the
Reserves and Surplus of the Petitioner is corroborated in the share
valuation report dated 10.06.2023, wherein the shares of the Petitioner
were valued at amount of Rs.5.56 which is less than the face value of
Rs. 10. The accurate financial position of the Petitioner as per the
Audited Financial Statements for the year ended 31.03.2023 is as

follows,
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S.No. | Particulars Amount (in Rs.)
1 Current Assets 2,35,94,000

2 Non-current Assets 11,60,12,000

3 Current Liabilities 2,13,01,000

4 Share Capital 21,26,29,000

5 Reserves and Surplus (9,43,25,000)

32.27 In the present case, the Petitioner has proposed to record the
reduction of share capital and repatriation of funds by means of
transfer of the cancelled shares to the shareholders account and
subsequently the amount will be adjusted against bank balance.
Considering the financial position of the Petitioner, the mode of the
reduction of share capital would not present a true and fair view of
the financial position of the Petitioner. This Tribunal is of the view
that, on account of the debit balance in profit and loss account, the
accounting treatment proposed to be followed by the Petitioner
would cause the financial statements to portray an inaccurate view of

the financial position of the Company.

32.28 The Petitioner, being a company formed with charitable objects
is bound by Section 8 of the Companies Act, 2013 and the provisions
for receipt of foreign contribution mandated under FCRA, 2010. It is
seen that the Petitioner receiving foreign contribution within the
meaning of Section 2(h) of FCRA, 2010 read with Section 2(h) of" the
SCRA, 1956, ought to have complied with the provisions of FCRA,
2010 from the very beginning. However, the Petitioner has received
foreign contributions from the Overseas Parent Company before

obtaining valid FCRA registration in a non-FCRA Account held with
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RBL Bank thereby violating the mandate under Section 11(1) of FCRA,
2010.

32.29 As per Section 8(1)(b) of the Act, 2013, any profits or income
received by the Company should be applied only for the purpose of
promoting its objects. Further, Section 8(1)(c) of the Act, imposes a
restriction on distribution of dividend. Even in the event of winding
up or dissolution of a Company registered under Section 8, surplus
assets have to be transferred to another company registered under
Section 8 and having similar objects or be sold and proceeds thereof
credited to Insolvency and Bankruptcy Fund formed under section
224 of the Insolvency and Bankruptcy Code, 2016. The object of such
restrictions imposed by this provision is to ensure that there is
transparency in the functioning of companies formed for charitable

objects and to prevent the siphoning of funds in any capacity.

32.30 The Petitioner has placed reliance on the decision of NCLT,
Mumbai, in the matter of Bharat Diamond Bourse (CP/175/MB/2021)
in support of maintainability of the present petition of reduction of
share capital under Section 66 of the Act, 2013 of a company registered
under Section 8 of the Act, 2013. However, is seen that in the case of
Bharat Diamond Bourse (supra), that Regional Director (Western
Region), in para 7(A) and 7(B) of its report has raised objections that
in view of Section 8(1)(c) of the Act, 2013, the company is not allowed
to return of the money/assets out of its general reserve i.e,,
undistributed profits/reserve funds. Objections were also raised in

view of the restrictions placed on a company incorporated under
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Section 8 of the Act, 2013, wherein in event of winding up or
dissolution of Section 8 company, its assets/liabilities can only be
transferred to another section 8 company registered under this section
having similar objects and the assets cannot be return to shareholders
of section 8 company in any circumstances. In response to the
objection raised by the RD, the Petitioner in Bharat Diamond Bourse
(supra) had clarified that the reduction of share capital was due to the
reason that 44 Equity Shares of Rs. 1000/- each were inadvertently
issued in excess to its shareholder. However, in the present case, there
has not been any such inadvertence or oversight averred by the
Petitioner. Rather, the Petitioner is desirous of reducing its share
capital as it has not been able to use the same for its charitable objects.
For the reasons stated above, the facts of the present case are
distinguishable from that of the Bharat Diamond Bourse (supra)
relied upon by the Petitioner to justify the maintainability of this

petition.

32.31 On perusal of the Statement of Income and Expenditure for the
year ended 31.03.2023, it is seen that the Petitioner has received grants
and donations to the tune of Rs. 1,25,00,000 and incurred total
expenditure of Rs. 1,53,26,000 out of which Rs. 1,19,81,000, thereby
sustaining a loss of Rs. 27,50,000. Hence, the donations received by the
Petitioner seems to be insufficient to meet the needs of the Petitioner.
Moreover, the Petitioner in its reply to the RD report S.R. No. 3170
dated 26.06.2024 has averred that the project of setting up the
educational institution could not be carried out and that the Petitioner

in the process of disposing the land. That being the case, this Tribunal
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fails to understand how the Petitioner has not been able to use the
allotted share capital funds received from the Overseas Parent
Company for fulfilling its objects. Any income, in this case foreign
contribution, received by the Petitioner ought to be strictly applied
towards promoting its objects and the Petitioner cannot escape from
the same by returning the foreign contribution to the Overseas Parent

Company under the guise of reduction of share capital money.

33  Inview of the foregoing discussions, this Tribunal is of the view
that it is not just and proper to allow the reduction of share capital of

the Petitioner.

34 Accordingly, the Petition, CP(CA)/73(CHE)/2023 is dismissed

with no orders as to cost.

35 File be consigned to records.

-Sd- -Sd-
VENKATARAMAN SUBRAMANIAM SANJIV JAIN
MEMBER (TECHNICAL) MEMBER (JUDICIAL)
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