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ORDER 

 

Per:  Prabhat Kumar, Member (Technical)  

 

1. This is a Company Application filed challenging the maintainability of 

the Captioned Company Petition filed under Section 58 and 59 for 

transfer of shares by the Original Respondent No.1/Applicant. The 

reliefs sought by the Applicant is as follow: 

a) This Hon’ble Tribunal be pleased to hold that it has no jurisdiction 

to entertain the captioned Company Petition; 

b) Alternatively, this Hon’ble Tribunal be pleased to hold that the 

captioned Company Petition is not maintainable; 

c) Pending the hearing and disposal of this Application, this Hon’ble 

Tribunal be pleased to stay proceedings in the captioned Company 

Petition; 

d) The Applicant be awarded its costs in the captioned Company 

Petition and this Application; and 

e) This Hon’ble Tribunal be pleased to make or grant such further or 

other orders / directions or relief as the nature and circumstances 

of the case may require. 

2. It is argued that in order to maintain the Petition, the Petitioner ought to 

first establish that the shares in question (i.e. 1152 equity shares of the 
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Applicant under Folio 312A held by Respondent No. 2 (“Subject 

Shares”) were, first and foremost, legally and validly transferred by 

Respondent No. 2 to the Petitioner. 

3. Further, it is apparent from Section 58 of the Companies Act, 2013, the 

mandatory conditions/ pre-requisites to maintain an application 

thereunder before the NCLT, are as under: 

a) First, there has to be a legal and valid transfer of shares of a 

company; 

b) Second, the company has to refuse to register a transfer of shares; 

and  

c) Last, on account of a refusal to register a transfer of shares, either 

the transferor or a transferee, may appeal to the NCLT. 

4. The Learned Senior Counsel Mr. Seervai has taken us through Rule 9A 

of the Companies (Prospectus & Allotment of Securities) Rules, 2014 

(“Rules”), wherein it is laid down that shares held in physical form 

cannot be transferred unless the holder of the shares (in this case, 

Respondent No. 2) first dematerialises the shares. Rule 9A(3)(a) is 

reproduced hereunder: 

“(3) Every holder of securities of an unlisted public company,  

(a) who intends to transfer such securities on or after 2nd October, 

2018, shall get such securities dematerialised before the transfer;…” 
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5. In terms of Rule 9A(3)(a) of the Rules, before even entering into any 

agreement with any person for the transfer of the Subject Shares let alone 

executing the form SH-4, the Respondent No. 2 was statutorily 

mandated to take necessary steps to have the Subject Shares 

dematerialized. The Petitioner has even failed to produce a copy of the 

purported agreement under which it has claimed that there has been an 

alleged agreement for transfer of the Subject Shares.  

6. The primary contention of the Applicant is that the subject shares sought 

to be transfer continued to exist in physical form and were not 

dematerialized in terms of Rule 9A (3). That being the case, the 

Applicant could not have transferred the shares as there is no valid and 

legal transfer of the Subject Shares. 

7. In fact, the Applicant had by its letter dated 21 April 2023 addressed to 

the Petitioner and Respondent No. 2 (Annexure F to the Petition), 

recorded that the Subject Shares cannot be sold/ transferred by 

Respondent No. 2 to any person, inter alia, in violation of the Rules. 

8. It is further argued that, Section 58 is a precursor to Section 59 of the 

Companies Act. To maintain an application under Section 59 and 

demand the addition of a person in the register of members, there first 

ought to be a valid and legal transfer of shares which only then entitles a 

person to be added as a member, i.e. a shareholder of a company. 



IN THE NATIONAL COMPANY LAW TRIBUNAL 

MUMBAI BENCH-I 
Company Application. 370 of 2023 In CP No. 185 of 2023 

 

Page 5 of 12 

 

9. In summation, the Applicant herein has drawn our attention to reliefs 

sought in the main company Petition wherein an alternate prayer is 

sought by the Petitioner to “facilitate the dematerialization of the shares 

held under Folio No. 312A upon such lodgement by Respondent No. 2 

and consequently transfer the shares in favour of the Petitioner”.  The 

argument advanced is that in the event that the alleged transfer of the 

Subject Shares was legal and valid and in terms of the Rules, the question 

of seeking an alternate prayer did not arise. Therefore, it is submitted that 

the Petition is nothing but an extortionary attempt to legalize and/or 

validate an otherwise illegal, invalid and void transfer of Subject Shares.  

10. The Original Petitioner/Respondent submits that Section 58 of the 

Companies Act, 2013, vests this Tribunal with the jurisdiction to 

adjudicate upon the issues of whether the transfer has been rightly or 

wrongly refused by a Company, or when there is no response from the 

Company to request for transfer of shares. It is respectfully submitted 

that as a natural corollary this Tribunal is vested with the power and 

jurisdiction to determine the validity (or otherwise) of the impugned 

transfer of shares. 

11. A bare reading of Section 58 of the Act would affirm the 

aforementioned submission. In this regard, reference was also drawn to 

Rule 70 of the NCLT Rules,  
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“70. Appeal under sections 58 and 59.-  

(1) The appeals against the refusal for registration of transfer or transmission 

of securities under section 58 or for rectification of register of members under 
section 59 shall be made to the Tribunal by way of a petition in Form No. 
NCLT. 1 and shall be accompanied by such documents as are mentioned in 

Annexure B:  

Provided that a copy of the appeal shall be served on the concerned company at 

its registered office immediately after filing of the petition with the Tribunal.  

(2) The petitioner shall at least fourteen days before the date of hearing advertise 

the petition in accordance with rule 35.  

(3) Where any objection of any person whose interest is likely to be affected by 
the proposed petition has been received by the petitioner, it shall serve a copy 

thereof to the Registrar on or before the date of hearing:  

(4) The Tribunal may, while dealing with a petition under section 58 or 59, at 

its discretion, make-  

(a) order or any interim order, including any orders as to injunction or stay, as 

it may deem fit and just;  

(b) such orders as to costs as it thinks fit; and  

(c) incidental or consequential orders regarding payment of dividend or the 
allotment of bonus or rights shares.  

(5) On any petition under section 59, the Tribunal may-  

(a) decide any question relating to the title of any person who is a party to the 
petition to have his name entered in, or omitted from, the register;  

(b)generally decide any question which is necessary or expedient to decide in 
connection with the application for rectification.  

(6) the decision of the Tribunal on any such petition shall be final. 

12. The Respondent submits that the argument of the Applicant that this  

Tribunal “has no jurisdiction” to hear the present Appeal, as the 

Applicant is a Public Company and is governed by its Articles of 
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Association – cannot be accepted. Reference may kindly be seen to 

Section 58(2) and (4) and (5) in this regard.  

13. In any event, the onus of  facilitating dematerialization of  shares is on 

the Company and not the security holder. Reference made kindly be seen 

on Rule 9A-(1)(b) and Rule 9A(4), which are reproduced herein below 

for ready reference of  this Hon’ble Tribunal: 

 

9-A. Issue of  securities in dematerialized form by unlisted public 

companies.—(1) Every unlisted public company shall—  

(a) issue the securities only in dematerialized form; and  

(b) facilitate dematerialization of  all its existing securities in accordance 
with provisions of  the Depositories Act, 1996 and regulations made there 

under.  

Rule 9-A(4)- Every unlisted public company shall facilitate 
dematerialization of  all its existing securities by making necessary 
application to a depository as defined in clause (e) of  sub-section (1) of  

Section 2 of  the Depositories Act, 1996 and shall secure International 
Security Identification Number (ISIN) for each type of  security and shall 

inform all its existing security holders about such facility. 

 

14. The Respondent No.2 had taken steps for dematerialization of the 

shares via submitting Demat Requisition Form, which was wrongly 

rejected by the Applicant company vide letter dated 9th June 2022. The 

Applicant is raising frivolous objections only to defeat the interest and 

rights of the shareholders. 

15. The Respondent submits that large number of securities still exist in 

physical forms and refusal to transfer the shares would extinguish 
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valuable assets of investors and also cause loss to the Companies, the 

SEBI has issued guidelines in the form of a Circular 

SEBI/HO/MIRSD/DOS3/CIR/P/139/2018 dated 6th November 2018 

(hereinafter referred to as SEBI Circular 2018), wherein SEBI has 

prescribed a procedure to lodge physical shares in the event of non-

cooperation by the transferor. The aforementioned circular prescribes 

that Registrar & Transfer Agent (‘RTA’) of the concerned company may 

obtain an indemnity bond, address proof and an undertaking from the 

transferee before transferring the shares. Therefore, it provided for a 

solution to transfer the physical shares so that the rights of the parties are 

not defeated. Moreover, through Circular 

SEBI/HO/MIRSD/RTAMB/CIR/P/2020/236 dated 2nd December 

2020, SEBI laid down ‘Operational Guidelines for transfer and 

dematerialization of re-lodged physical shares’ (‘SEBI Circular 2020’) 

whereby the procedure for dematerialization of physical shares had been 

provided. Through this circular, SEBI has laid down the guidelines for 

crediting the transferred shares into the respective demat accounts of the 

investor, with inputs from shareholders. This circular states that the 

Registrars and Transfer Agents (RTA’s) of companies shall facilitate the 

transfer of shares from Physical form to dematerialized form. This SEBI 

Circular 2020 was introduced with the intention that several Companies 

and shareholders still held shares in physical shares and the same were 

still not dematerialized. Thus, to avoid this technical defect in 

registration of transfer, guidelines were provided in terms of which shares 

could be transferred.  

16. The Respondent has placed reliance on the Judgment of The Hon’ble 

Supreme Court of India in the case of Shashi Prakash Khemka (dead) 

through LRs & Anr. V NEPC Micon & Ors., [Civil Appeal no. 1965-1966 of 
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2014], was pleased to hold that the issue of transfer of shares ought to be 

decided by this Hon’ble Tribunal and the jurisdiction of civil court is 

barred by virtue of Section 430 of the said act.  

17. The other primary ground raised by the Original 

Petitioner/Respondent herein is that the shares, being in physical form, 

could not have been transferred. It has been concealed from the Tribunal, 

that a request for dematerialisation has already been made by transferor, 

which has not been acted upon by the Applicant Company. Even 

otherwise, there are SEBI Guidelines, Circulars, The Companies 

(Prospectus & Allotment of Securities) Rules, 2014, and judgments of 

this Tribunal which facilitate the transfer of physical shares.  

18.  Reliance is placed on the Judgment of the Hon’ble Supreme Court of 

India in the case of Bajaj Auto Ltd. vs Company Law Board & Ors. 

(MANU/SC/0437/1998), wherein the Hon’ble Supreme Court, was 

pleased to observe that in case of refusal to transfer the shares, where the 

Directors give reasons, the Court would consider whether they were 

legitimate and whether the Directors proceeded on a right or wrong 

principle.  

Findings: 

19. We have heard the submissions advanced by both sides. Perused the 

records. 
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20. The argument advanced by the Applicant is that since the transfer of 

subject shares is invalid, an Appeal under Section 58(4) should at the 

outset be dismissed for want of jurisdiction and consequently the Petition 

shall be rendered not maintainable. It is further argued that since the 

transfer itself is invalid, this tribunal cannot extend its jurisdiction to first 

decide if the transfer of subject shares is valid and then proceed to direct 

rectification of the register of members.  

21. In terms of Rule 9A of the Companies (Prospectus & Allotment of 

Securities) Rules, 2014, the Respondent Company is primary obligated 

to dematerialize its issued share capital with any of the depository. The 

shareholder of the company cannot be fastened with the obligation to 

have the share dematerialised unless the issuer company has entered into 

an arrangement with a depository for dematerialization of its shares. 

Accordingly, we feel that the transferability of the shares, which is a 

statutory right in terms provisions of Section 2(71) r/w 2(68) of the 

Companies Act, 2013, which clearly mandates that only a private 

company has to restrict the transferability of its shares. We do not find 

any merit in the contention of the Applicant with regard of jurisdiction 

of this Tribunal as the ownership of shares is not in dispute and the 

dispute pertains to the manner in which shares have been acquired.  
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22. To determine the aforesaid issue, the Hon’ble Supreme Court in Shashi 

Prakash Khemka (dead) vs NEPC Micon (Now called NEPC India Ltd. and 

Ors.) Civil Appeal Nos. 1965-1966 of 2014 has, while dealing with a similar 

issue regarding rectification of register under erstwhile section 111A of 

the Companies Act, 1956, held that in the event of dispute, the civil suit 

remedy would be completely barred under Section 430 of the Companies 

Act, 2013 and the matter has to be decided by this Tribunal. 

23. Moreover, if this this tribunal is vested with the Jurisdiction to direct 

rectification of register of members, as a sequel, we are vested with 

jurisdiction to decide the legality of transfer of shares.  The power to 

direct rectification of the register of members cannot be read in isolation 

to mean that this Tribunal lacks the jurisdiction to decide on the legality 

of the transfer. Further, it is clear from a bare perusal of Rule 70(5)(a) 

and Rule 70(5)(b) of NCLT Rules, 2016 that this Tribunal is vested with 

the jurisdiction of decide the title of any person who is a party to the 

Petition and generally decide questions which are necessary to decide in 

connection with the application for rectification. 

24. Nonetheless, the onus for dematerilisation of shares lies on the issuer 

company, who has to engage one of Depository to enroll the shares for 

dematerialization. Only then, a shareholder can submit those shares for 

dematerialization. The Issuer company for its own failure cannot make 
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the shares as legally non-transferable, which otherwise are freely 

transferable in terms of the Scheme of Companies Act, 2013 which 

unequivocally mandates that the shares of a public limited company are 

transferable. It is trite law that the Rules & Regulations are subordinate 

legislation and cannot supersede the substantive law.  Accordingly, we 

do not find any merit in the contention of the Respondents that the 

subject matter shares could not have been transferred in physical mode.  

25. Accordingly, we direct the Respondent Company to have its shares 

dematerialized within 15 days, and recognize the transfer of such shares 

on the basis of documents placed before it for transfer of shares 

thereafter.   The name of the transferee of shares shall be entered into the 

register of members after the formalities for the dematerialization are 

over at the end of the Respondent Company within 15 days therefrom.   

26. In view of above, CA 370 of 2023 is disposed of as rejected.  CP No. 

185 of 2023 is allowed in terms of aforesaid directions.  

 

Sd/-          Sd/- 

PRABHAT KUMAR JUSTICE V.G. BISHT  

Member (Technical) Member (Judicial) 

05.12.2023 

Priyal 


