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ORDER  

 

1.  The present application I .A No. 2836/ PB/ 2021 is filed by the Interim 

Resolution Professional ( IRP ) Mr. Anuj Jain (Applicant /IRP ) of M/s. Jaypee 

Infratech Limited ( JIL ������ �S�X�U�V�X�D�Q�W�� �W�R�� �W�K�H�� �G�L�U�H�F�W�L�R�Q�V�� �J�L�Y�H�Q�� �E�\�� �W�K�H�� �+�R�Q�·�E�O�H��

Supreme Court of India in the Judgement of Jaypee Kensington Boulevard 

Apartments Welfare Association & Ors Vs. NBCC (India) L t d & Ors.  (for 

brevity, hereinafter referred to as the � J́aypee Kensington �µ) in Civil 

Appeal No. 3395 of 2020 .  

2.  The application has been preferred  by the IRP under Section 30(6) read 

with  Section 31(1) of the Insolvency and Bankruptcy Code, 2016 ( for brevity, 

the � ÍBC, 2016 �µ) and Regulation 39(4) of Insolvency and Bankruptcy Board 
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of India (Insolvency Resolution Process for Corporate Persons) Regulations, 

2016 ( for brevity, the  � ĆIRP Regulations �µ) for approval of the Resolution 

Plan submitted jointly by a Consortium of M/s. S uraksha Realty Limited and 

M/s. Lakshdeep Investments and Finance Private Limited (for brevity, called  

� Śuraksha  Realty �µ�����´�6�X�U�D�N�V�K�D�µ) in respect of Jaypee Infratech Limited ( for 

brevity, called  � J́IL/the Corporate Debtor �µ) seeking the following prayers:  

a) Pass an order approving the Resolution Plan dated 

07.06.2021 together with the Addendum dated 09.06.2021 

submitted by the Successful Resolution Applicant, namely, 

Suraksha Realty Limited and Lakshdeep Investments and 

Finance Private Limited in res pect of the Corporate Debtor 

under Section 31(1) and declare that the same shall be binding 

on the Corporate Debtor and its employees, members, all 

creditors including the Central Government, any State 

Government or any local authority to whom a debt in re spect 

of the payment of dues arising under any law for the time 

being in force such as authorities to whom statutory dues are 

owed, guarantors and other stakeholders in the CIRP of the 

Corporate Debtor;  
 

b) Pass an appropriate order in respect of allowing ICI CI Bank 

(being the sole Dissenting Financial Creditor) to enforce 

security interest mentioned in Para 76 -80 of the instant 

Application for realization of liquidation value payable to ICICI 

in terms of Clause 15.48 & 15.50 of the Resolution Plan in 

terms of  Section 30(2)(b) of the Code;  
 

c) Pass an order that details of security interest mentioned in 

Para 76 -80 of the instant Application for realization of 

liquidation value payable to ICICI shall form part of the order 

approving the Resolution Plan;   
 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 6 | 205  

 

d) Consider passing necessary directions for grant of reliefs as 

sought under Clause 12 read with Annexure II of the 

Resolution Plan dated 07.06.2021, if deemed appropriate;  
 

e) Pass such other order/orders as it may deem fit and proper in 

the facts and circumst ances of the case.  

 

 

I.  BACKGROUND  
 
 

3.  To put the facts succinctly, the underlying main Petition CP (IB) - 

77/ALD/2017 was filed by the IDBI Bank Limited against the Corporate 

Debtor under Section 7 of IBC, 2016, which was admitted vide Order dated 

09.08.2017  of the Allahabad Bench of this Tribunal . The Corporate Insolvency 

Resolution Process (CIRP) in respect of the Corporate Debtor was initiated and 

the Applicant /IRP  Mr . Anuj Jain was appointed as the Interim Resolution 

Professional (IRP). The IRP in accordance with the provisions of the IBC 2016 , 

took over the management and affairs of the Corporate Debtor / JIL  on 

12.08.2017.  

4.  In the meantime, the homebuyers of Corporate Debtor / JIL filed a Writ 

Petition  (C)-744/2017 Chitra Sharma & Ors. Vs. Union of India & Ors. 

[2018 18 SCC 575 ] �E�H�I�R�U�H�� �W�K�H�� �+�R�Q�·�E�O�H���6�X�S�U�H�P�H�� �&�R�X�U�W���R�I�� �,�Q�G�L�D�� �F�K�D�O�O�H�Q�J�L�Q�J��

certain provisions of the IBC 2016 , and the Order dated 09.08.2017  passed 

by the Allahabad Bench  of this Tribunal �����7�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���Y�L�G�H���L�W�V��

Judgement dated 09.08.2018 ordered to restart of the CIR Process of the JIL/ 

Corporate Debtor.  

5.  Accordingly , in terms of Regulation 6(1) of CIRP Regulations, 2016, the 

IRP made a public announcement in Form -A on 17.0 8.2018.  
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6.  The IRP then, constituted the Committee of Creditors (for brevity, the  

�´�&�R�&�µ) on 07.09.2018 comprising the following members : 
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7.  It is submitted that the IRP had earlier  filed an Application CA-5/2020 

on 20.12.2019 before the Allahabad Bench of this Tribunal for approval of the 

Resolution Plan of NBCC under Section 30(6) read with Section  31 and 

Section 60(5) of the IBC, 2016  and  Regulation 39(4) of the  CIRP Regulations, 

2016.  

8.  It has been further submitted by the Applicant that in the meantime , 

the Principal Bench  of this Tribunal vide its order dated 13.01.2020 in Petition 

(IB)-77/ALD/2017 directed the registry of NCLT Allahabad Bench to transfer 

the matters relating to CIRP of Corpor ate Debtor/ JIL and the related 

applications to itself.   

9.  It has been stated  that the application for approval of the Resolution 

Plan along with other interlocutory applications was considered by the NCLT 

Principal Bench. It is submitted by the Applicant that the Resolution Plan of 

NBCC (India) Ltd . was approved by this Tribunal vide order dated 03.03.2020 

with certain modifications.   
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10.  It is  further stated by the Applicant that NBCC (India) Ltd. challenged 

the order dated 03.03.2020 of this Tribunal, in an appeal filed before the 

�+�R�Q�·�E�O�H�� �1�&�/�$�7�� �E�H�D�U�L�Q�J�� �&�R�P�S�D�Q�\�� �$�S�S�H�D�O�� ���$�7���� ���,�Q�V�R�O�Y�H�Q�F�\���� �1�R���� �������� �R�I�� ������������

�7�K�H���+�R�Q�·�E�O�H���1�&�/�$�7���S�D�V�V�H�G���D�Q���L�Q�W�H�U�L�P���R�U�G�H�U���G�D�W�H�G������������������������directing the 

Applicant/IRP to constitute an Interim Monitoring Committee (IMC) to 

implement the approved  Resolution Plan. Ho wever , the said direction was 

subject to the outcome of the Appeal.  The Interim Monitoring Committee  was 

to comprise  the Successful Resolution Applicant i.e., NBCC and three major 

Financial Institutions, who were the members of the CoC, namely, IDBI Bank 

Limited, Indian Infrastructure Finance Company Limited , and LIC of India.  

11.  �,�Q�� �W�K�H�� �P�H�D�Q�W�L�P�H���� �W�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �Y�L�G�H�� �2�U�G�H�U�� �G�D�W�H�G��

06.08.2020, passed in Civil Appeal No. 3395/2020 in the matter of Jaypee 

Kensington Boulevard Apartments Welfare Association & Ors. Vs. NBCC (India) 

Limited  directed an ad -interim stay on the operation of the Order dated 

�����������������������R�I���W�K�H���+�R�Q�·�E�O�H���1�&�/�$�7���D�Q�G���W�K�H���$�S�S�O�L�F�D�Q�W���,�5�3���W�R���P�D�Q�D�J�H���W�K�H���D�I�I�D�L�U�V��

of the Corporate Debtor. A further  direction was passed to transfer all the 

A�S�S�H�D�O�V�� �S�H�Q�G�L�Q�J�� �E�H�I�R�U�H�� �W�K�H�� �+�R�Q�·�E�O�H�� �1�&�/�$�7���� �D�U�L�V�L�Q�J�� �R�X�W�� �R�I�� �W�K�H�� �2�U�G�H�U�� �G�D�W�H�G��

03.03.2020 of this Tribunal , to itself .  

II.        �'�,�5�(�&�7�,�2�1�6���2�)���7�+�(���+�2�1�·�%�/�(���6�8�3�5�(�0�(���&�2�8�5�7 

12.   �7�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W���Y�L�G�H�� �L�W�V�� �-�X�G�J�H�P�H�Q�W��dated 24.03.202 1 in 

the matter of Jaypee Kensington Boulevard Apartments Welfare 

Association & Ors.  Vs. NBCC (India) Limited  in Civil Appeal no. 

3395/2020  (hereinafter referred to as Jaypee Kensington ) set aside the 

order dated 03.03.2020 of this Tribunal  and remanded the matter back to the 
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CoC with a direction to complete the CIR  process  of the Corporate Debtor 

�Z�L�W�K�L�Q���������G�D�\�V�����7�K�H���+�R�Q�·�E�O�H��Apex Court permitted only Suraksha Realty and 

NBCC to submit th e Resolution Plan s. The relevant para graph s of the Jaypee 

Kensington are reproduced hereinbelow:  

� 2́25. Accordingly, while once again exercising our powers under Article 

142 of the Constitution of India to do substantial and complete justice to 

the parties  and in the interest of all the stakeholders of JIL, we conclude 

on these matters with the following order:  

225.1. The matter regarding approval of the resolution plan stands 

remitted to the Committee of Creditors of JIL and the time for 

completion of the process relating to CIRP of JIL is extended by 

another period of 45 days from the date of this judgment.  
 

225.2. We direct the IRP to complete the CIRP within the extended time 

of 45 days from today. For this purpose, it will be open to the IRP to 

invite modified/fresh resolution plans only from Suraksha Realty and 

NBCC respectively, giving them time to submit the same within 2 

weeks from the date of this judgment.  

 

225.3. It is made clear that the IRP shall not entertain any expression 

of interest by any other person nor shall be required to issue any new 

information memorandum. The said resolution applicants shall be 

expected to proceed on the basis of the information memorandum 

already issued by IRP and shall also take into account the facts 

notic ed and findings recorded in this judgment.  

 

225.4. After receiving the resolution plans as aforementioned, the IRP 

shall take all further steps in the manner that the processes of voting 

by the Committee of Creditors and his submission of report to the 

Adj udicating Authority (NCLT) are accomplished in all respects within 

the extended period of 45 days from the date of this judgment. The 
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Adjudicating Authority shall take final decision in terms of Section 31 

of the Code expeditiously upon submission of repor t by the IRP.  

 

225.5. These directions, particularly for enlargement of time to 

complete the process of CIRP, are being issued in exceptional 

circumstances of the present case and shall not be treated as a 

precedent �X�_ 

 

13.  It is submitted by the Applicant/IRP that NBCC (India) Limited  and 

Suraksha Realty  submitted  their respective Resolution Plans on 07.04.2021.  

The Applicant/IRP further submitted that after negotiations, NBCC (India) 

Limited  submitted its revised Resolution Plan on 04.06.2 021 and the 

Suraksha Realty submitted its revised Resolution Plan along with an 

addendum on 07.06.2021.  

III.     APPROVAL OF RESOLUTION PLAN BY COC  

14.  As submitted  by the Applicant /IRP , the members of the CoC discussed 

and deliberated upon the revised Resolution Plans along with their respective 

addendums submitted by NBCC (India) Limited  and Suraksha  Realty  in the 

24 th  CoC meeting convened on 10.06.2021  and  both the plans were put to 

vote from 14.06.2021 t o 23.06.2021 . It is further submitted by the 

Applicant/IRP that the Resolution Plan of Suraksha Realty received 98.66% 

votes and the plan of NBCC (India) Limited received 98.55% votes of the CoC. 

Thus , the Resolution Plan submitted by M/s. Suraksha Realty Limited along 

with  M/s Lakshdeep Investments and Finance Private Limited was passed by 

the CoC. The relevant extract s of the voting sheet  relating to the Resolution 

Plan of the Suraksha Reality  are reproduced overleaf :  
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15.  The Applicant/IRP  has also enclosed the Affidavit s filed by the 

Successful Resolution Applicants  (SRAs) stat ing  that they are not barred 

under Section 29A of IBC, 2016 to submit the Resolution Plan. The said 

affidavits are reproduced below, for immediate r eference : 
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16.  It is submitted  by the Applicant /IRP  that subsequent to passing  of its  

Resolution Plan, the � Śuraksha Realty �µ (hereinafter , referred to as 

�´Successful Resolution Applicant �µ �R�U�� �´�6�5�$�µ) have su bmitted the  

Performance  Bank  Guarantee of Rs.100 (one hundred) Crore s valid  till 

06.07.2022. However , during the pendency of th e present application, the 

said P erformance Guarantee  expired  and  therefore, the Resolution Applicant 

later submitted the amen ded Performance Bank G uarantee  valid till 

05.07.2023 (placed at page 14 of the Affidavit dated 11.08.2022 filed by the 
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Applicant). The scanned copy of the Amended Performance Bank Guarantee 

is reproduced below :  
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17.  �6�L�Q�F�H�� �W�K�H�� �5�H�V�R�O�X�W�L�R�Q�� �3�O�D�Q�� �R�I�� �´�6�X�U�D�N�V�K�D�� �5�H�D�O�W�\�µ��is approved by the 

requisite majority of the CoC and the Successful Resolution Applicant s are  

not barred under Section 29A of IBC, 2016, therefore, we would proceed  to 

examine the other aspects of the Resoluti on Plan under consideration.  

 

18.  The Applicant/IRP has filed an  Affidavit dated 18.04.2022 giving details 

of the �&�R�U�S�R�U�D�W�H���'�H�E�W�R�U�·�V��Liquidation Value  (LV) and  Fair Market Value  (FMV). 

The relevant contents of the said Affidavit a re reproduced below, for the sake 

of convenience:  
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  IV.  FINANCIAL OUTLAY OF RESOLUTION PLAN  

 

19.  Through the same Affidavit dated 18.04.2022,  the Applicant/IRP has 

also filed details of the total Financial Outlay of the �6�X�U�D�N�V�K�D�·�V��Resolution 

Plan . The relevant extracts  are reproduced below , for the immediate reference :  
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  V.      SALIENT FEATURES OF RESOLUTION PLAN  

 

20.  The salient features  of the CoC-approved  Resolution Plan as submitted 

by Suraksha Realty;  Successful Resolution Applicant (SRA) are the following:   

 

20.1   The SRA propose s to resolve the defaults of the Corporate Debtor in 

the following manner:  

a) Limiting and resolving the debt obligations of the Corporate Debtor;  

b) Infusing additional working capital;  

c) Taking control of all the business activities by terminating concerned 

related party agreements/ contracts;  
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d) Prudent financial planning and transparency in manageme nt and 

utilization of funds;  and  

e) Good corporate governance   
 

20.2   The SRA propose s to c onstruct ho mes for  the Homebuyers as per  the 

following timelines (Part IV; Annexure -I of the Resolution Plan ):  

  

 
 

20.3   Feasibility and viability of the Resolution Plan:  The Resolution 

Applicant ha s committed to bringing  the equity infusion and working capital 

facility/ group company loan for the purpose of construction of projects and 

delivery of homes. The such  commitment of delivery is given based on the 
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estimated cost provided in the Virtual Data Room  (VDR) which, as per them , 

is achievable. They have further averred  that all other treatments provided in 

the Resolution Plan are viable and achievable.  

 

20.4   Sources of Funds : The Resolution Applicants at para 13 on page no. 

26 -27 of the Resolution Plan have detailed sources of funds as given in  the 

following table:  
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20.5  Application /Utilisation  of Funds : The Resolution Applicants at para 

13 on page no. 27 -28 of the Resolution Plan have also indicated  utilization  of 

funds as given in the following table : 
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20.6  Treatment for CIRP Costs : The Resolution Applicant understand s that 

as per the information available in the Virtual Data Room ( VDR) out of the 

total CIRP Cost, a sum of Rs. 33.63 Crore has been paid out of the internal 

accruals of the Corporate Debtor and a sum of Rs. 5.45 crore remains to be 

paid. In the event, the CIRP cost increases beyond Rs. 5.45 crore, the excess 

amount shall be paid by the Resolution Applicant by bringing additional 

funds, in the event the full CIRP Cost is not paid out of the internal accruals 

of the Corporate Debtor.  

 

20.7  Treatment t o Disse nting Financial Creditors  (Para 15.47) : The 

Resolution Applicants have proposed to allow enforcement of security interest 

to the Dissenting Institutional Financial Creditor in order to  make the plan 

viable, feasible and effective ly  implementa ble. The details are given below:  
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20.8  Treatment of Institutional Financial Creditors  by way of NCDs and 

Land Parcels (Para 15.11) : The Resolution Applicant propose s to issue 0.01% 

Non-Convertible Debentures  ���F�D�O�O�H�G���$�V�V�H�Q�W�L�Q�J���1�&�'�·�V�����D�Q�G���W�K�H���I�R�O�O�R�Z�L�Q�J���O�D�Q�G��

parcels to the Assenting Institutional Financial Creditors : 

 
 

20.9  Admitted claims of Institutional Financial Creditors  (Para 15.10) : 

As submitted by the Resolution Applicant,  the admitted claims of Institutional 

Financial Creditors are to the tune of Rs.9,782.60 crore as per the following 

details and breakup provided in the Information Memorandum (IM) : 
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20.10         Treatment for the Fixed Deposit Holders  (Para 16.2) : 
 

Particulars  Rs. In Crore   
Payment against Claims Admitted as per IM  29.26   
Proportionate Payment to Claims filed 
subsequent to IM however prior to NCLT 
Approval Date (as goodwill gesture)   

9.16  

Total  38.42   
 
 

It has been stated by the Resolution Applicants that a gainst the admitted 

claims of Rs. 29.26  crores  of Fixed Deposit Holders, the entire  amount of Rs. 

29.26 Crore shall be paid to the Fixed Depositors , whose Claims have been 

admitted in IM, on pro -rata basis, in three equal half -yearly instalments from 

the Transfer Date, as full and final settlement of all the claims of Fixed Deposit 

holders in accordance with the provisions of the Code. No payment shall be 

made towards interest over such fixed deposits.  It has been added that a gainst 

the Claims filed subsequent to the finalization of IM  but  prior to NCLT 

Approval Date, an amount of Rs. 9.16 Crore shall be paid to Fixed Deposit  

holders , on a pro -rata basis, in three equal hal f-yearly instalments, from the 

Approval Date, as full and  final settlement of all the claims. No payment shall 

be made towards interest over such fixed deposits. It has been  clarified that  

though  the Resolution Applicant is legally entitled not to deal with the Claims 

not admitted by IRP, however, the Resolution  Applicant ha s provided for 

payment of Rs. 9.16 crore as a goodwill gesture, in the interest of such public 

depositors and shall not be construed to be differential treatment.  

 

20.11     Treatment of  the Financial Creditor  in a class  �² Homebuyers:  It 

has been stated by the Resolution Applicants that the admitted claims of 
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Homebuyers as of 29.05.2021 are to the tune  of Rs. 12,806 Crore s, as per the 

details given  below:  

 
 

20.12      Treatment for Workmen Dues  (Para 18):  It has been stated by the 

Resolution Applicants that the admitted claims of the Workmen as on 

31.03.2021 were NIL. In the event any workmen dues are added to the 

admitted claims by the IRP prior to the Approval Date, the Resolution 

Applicants shall pay the same in accordance with t he Code and the 

Regulations, from its internal sources.  

20.13       Treatment for Claims of Income Tax Department  (Para 19 .2 ): 
 
It has been stated by the Resolution Applicants that since t he Income Tax 

Department did not file any c laim pertaining to operational debt owed to them 

by the Corporate Debtor, therefore, no payment is provided in the Resolution 

Plan in line with Jaypee Kensington Judgement.  

 

20.14       Treatment for Claims of YEIDA  (Para 20.2  and 20.8 ): It has been 

stated by the Resolution Applicants that the YEIDA had filed  an  aggregated 

claim  of Rs. 6,111.60 Crore s, out of which IRP admitted the claim of Rs. 461 

Crore s as per the IM as on 31.03.2021 pertaining to External Development 

Charges ( EDC ) including interest and  pending work.   However, payment of 
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Rs. 0.10 crore shall be made towards the admitted claim of YEIDA . The 

remaining claims of Rs. 5,650.60 Crores filed by YEIDA incl udes a Disputed 

Claim under Arbitration relating to 64.7% additional compensation of Rs. 

1,689 Crores.  The Resolution Applicants have proposed to provide Rs. 0.10 

Crore towards this disputed claim.   

 

20.15     Treatment to  Claims of other Operational Creditors  (Para 21.2):  

 
It has been stated by the Resolution Applicant s that against the Claims of 

other Operational Creditors amount ing  to Rs. 3.2 Crores , no amount is 

payable in accordance with section 30 read with section 53  of the Code. 

However , a payment of Rs. 0.10 Crore is being  made towards such Operational 

Creditors in the  Resolution Plan.  

 

20.16.  Treatment of  the liability of  Corporate Debtor with respect  

to  �W�K�H���-�D�\�S�H�H���+�H�D�O�W�K�F�D�U�H���/�W�G�����´�-�+�/�µ�� (Para 23 ): It has been stated by the 

Resolution Applicant that all contingent liabilities as detailed in the IM or 

appearing in the books of the Corporate Debtor or otherwise, inter -alia 

including any contingent liabilities relating to guarantee(s), shortfall 

underta king or any other similar instrument provided by the Corporate 

Debtor to secure the financial indebtedness of Jaypee Healthcare Limited or 

any other person, along with any related legal proceedings (including criminal 

proceedings), if any, shall stand irre vocably and unconditionally abated, and 

extinguished in perpetuity on and in with effect from the date o f approval of 

Resolution Plan by the Adjudicating Authority. The Corporate Debtor shall 

have a right of subrogation against its subsidiary JHL, in the e vent the 
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pledged shares owned by the Corporate Debtor are enforced and monies are 

recovered by the lenders of JHL. It has been further submitted that without 

prejudice to the above -mentioned treatment, the Resolution Applicants are in 

discussion wit h Yes Bank to explore the possibility of a mutually acceptable 

amicable solution.   

 

 

20.17   Treatment for the Equity Shareholders  (Para 24):  It has been 

stated by the Resolution Applicants that t he outstanding equity share capital 

as on 31.03.2021 was Rs. 1389 Crores  and upon approval of the Resolution 

plan by this Adjudicating Authority , the issued, subscribed and paid -up  share 

capital of the Corporate Debtor including preference shares if any, s hall be 

cancelled and reduced in its entirety, without requiring any further act, 

instrument or deed, such that on effecting the said reduction, the entire share 

capital of the Corporate Debtor held by the shareholders of the Corporate 

Debtor shall be deem ed to have been cancelled immediately. The face value of 

�W�K�H�� �F�D�Q�F�H�O�O�H�G�� �V�K�D�U�H�V�� �V�K�D�O�O�� �E�H�� �F�U�H�G�L�W�H�G�� �W�R�� �´�&�D�S�L�W�D�O�� �5�H�V�H�U�Y�H�� �$�F�F�R�X�Q�W�µ�� �R�I�� �W�K�H��

Corporate Debtor. The Corporate Debtor shall take the steps for delisting of 

its Equity Shares in accordance with the provis ions of the Securities and 

Exchange Board of India (Delisting of Equity Shares) Regulations, 2009.  The 

existing paid -up  �V�K�D�U�H���F�D�S�L�W�D�O���V�K�D�O�O���V�W�D�Q�G���W�R���E�H���I�X�O�O�\�� �Z�U�L�W�W�H�Q���G�R�Z�Q�����´�&�D�S�L�W�D�O��

�5�H�G�X�F�W�L�R�Q�µ���� �D�Q�G�� �W�K�H�� �6�K�D�U�H�K�R�O�G�L�Q�J�� �D�I�W�H�U�� �U�H�V�R�O�X�W�L�R�Q�� �R�I�� �W�K�H�� �&�R�U�S�R�U�D�W�H�� �'�H�E�W�R�U��

shall stand as reproduced overleaf : 
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20.18  Term of Resolution Plan & the Implementation Schedule  (Para  26) : 
 

 

 
21.  The Resolution Applicant  has  sought various Reliefs and Concessions 

as detailed in the Annexure II  (page no. 132 -138)  of the Resolution Plan . The 

proponents of the Plan , however, have undertaken that the Resolution P lan 

shall be implemented whether  th ose concessions are gra nted  or not . The 

relevant Clause 12 of the plan to this effect is reproduced overleaf :  

� 1́2.  Reliefs and Concessions  

The reliefs and concessions sought by the Resolution Applicants are more 

particularly contained in Annexure -II  hereto. The Resolution Applicants 

undertake that they will implement this Resolution Plan, whether or not 

the reliefs and  �F�R�Q�F�H�V�V�L�R�Q�V���D�U�H���J�U�D�Q�W�H�G���µ 
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   VI.      COMPLIANCE CERTIFICATE  & COMPLIANCE CHART  

 

22.  The applicant s have attached the Compliance Certificate in  � F́orm -H�µ��

with the Application as required under Regulation 39(4) of the IBBI  

(Insolvency Resolution Process for Corporate Persons) Regulations, 2016 , 

which for the sake of convenience, is reproduced below : 
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23.  The Applicant/IRP ha s further  submitted that the Resolution Plan does 

not contradict any Regulation or provision s of IBC, 2016. To support its 

contention, the IRP has attached the Compliance Chart along with the 

Application , which is  reproduced below:  

 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 51  | 205  

 

 

 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 52  | 205  

 

 

 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 53  | 205  

 

 

 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 54  | 205  

 

 

 

24.  Although the Resolution Applicant and the IRP ha ve averr ed that the 

Resolution Plan is compliant in all respects , h owever , Yamuna Expressway 

Industrial Development Authority ( hereinafter referred to as �´�<�(�,�'�$�µ), ICICI 

Bank, Ex-Promoter of JIL, Mr. Manoj Gaur  have raised  their objections to 

Approval of the Resolution Plan  by filing separate Interlocutory Applications  

(IAs). Therefore , at this stage, in order to adjudicate whether the Resolution 

Plan under consideration is compl iant in all respects  or not,  we consider it  

necessary to visit  the se objections  IA-wise . 
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    VII.    I.A . NO. 3457 /PB/ 2021  

           OBJECTIONS OF ICICI BANK  
 

25.  First, we consider it appropriate to deal with the objections raised to 

the Resolution Plan by the Dissenting Financial Creditor (DFC) ICICI Bank 

(hereinafter, referred to as the �´Applicant Bank �µ) by filing the present I.A.-

3457 of 2021 . The prayer s made i n th is IA are reproduced below:  

�´�D�� Allow the present application and direct the Resolution Plan 

to be made compliant with the mandatory requirements under 

Section 30(2) of the Insolvency & Bankruptcy Code, 2016 and the 

�O�D�Z�� �O�D�L�G�� �G�R�Z�Q�� �E�\�� �W�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �L�Q�� �-�D�\�S�H�H��

Kensington Boulevar d Apartments Welfare Association & Ors. v. 

NBCC (India) Limited & Ors. by providing payment of Liquidation 

Value to the Applicant in its capacity as the dissenting financial 

creditor either in cash or by permitting it to enforce its security 

interest over all or any assets of the Corporate Debtor secured in 

�L�W�V���I�D�Y�R�X�U���D�V���S�H�U���$�S�S�O�L�F�D�Q�W�·�V���R�Z�Q���G�L�V�F�U�H�W�L�R�Q���D�Q�G���F�K�R�L�F�H�� 

b. Pass such other order/orders as it may be deem fit and 

�S�U�R�S�H�U���L�Q���W�K�H���I�D�F�W�V���D�Q�G���F�L�U�F�X�P�V�W�D�Q�F�H�V���R�I���W�K�H���I�D�F�H���µ 

 

26.  In addition to the ICICI Bank, JAL  - the Holding  Company and the ex -

promoter of the Corporate Debtor have also objected to the Resolution P lan. 

For the sake of convenience, the ICICI Bank  (the Applicant herein) , JAL , and 

Ex Promoter of JIL together , hereinafter , are  referred to as �´�2�E�M�H�F�W�R�U�V�µ�� 

27.  It is submitted by the Objectors that:  

27.1  The ICICI Bank Limited is a Secured Financial Creditor to the Corporate 

Debtor having a claim of approx imately Rs. 304.1 Crores  and  it is having 

1.31% of the voting share in the Committee of Cred �L�W�R�U�V�����´�&�R�&�µ���� 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 56  | 205  

 

27.2  The ICICI Bank had voted against the Resolution Plan and is therefore, 

having the  status of Dissenting Financial Creditor (for brevity, hereinafter, 

referred to as �´�'�)�&�µ). It is stated that under the proposed Resolution Plan , a 

�¶�'�)�&�·��is  proposed to be settled by enforcing security interest in relation to 

certain secured parcels of land to be equivalent to its liquidation value.  

27.3  The Applicant  Bank ha s, inter alia, opposed the Resolution Plan on the 

ground that the payment provided to  it in the plan fails to satisfy the 

liquidation value, as mandatorily provided under Section 30(2)(b) of the Code 

�D�Q�G�� �W�R�� �W�K�H�� �-�X�G�J�P�H�Q�W�� �S�D�V�V�H�G�� �E�\�� �W�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �L�Q��the Jaypee 

Kensington . In terms of �W�K�H���6�X�U�D�N�V�K�D�·�V���5�H�V�R�O�X�W�L�R�Q���3�O�D�Q�����W�K�H���$�S�S�O�L�F�D�Q�W���Ls a 

DFC and  is required to bear the entire enforcement costs such as stamp duty, 

transfer charges, registration charges, the compensation sought by local 

farmers, external develop ment charges, encroachments and  other legal and 

incidental costs (which are n ot even predictable at this stage), while 

liquidating the lan d allocated to it under the proposed Resolution  Plan. It is 

further stated that payment of a minimum liquidation value to a DFC is a 

matter of minimum prescription for validity and approval of a resolution plan.  

27.4  The proposed resolution plan envisages that not only the task for 

liquidating the secured land asset (which is identified unilaterally by the SRA) 

shall be undertaken by a DFC but also the enforcement /incidental  costs for 

liquidating such land assets are also left to be borne by the DFC. I n this 

context , the Applicant has referred to Clause s 15.52 and  15.54 of the 

Resolution Plan, which are reproduced below:  
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�´������������ The Corporate Debtor and / or the Resolution 

Applicants shall not be obliged to the Dissenting Institutional 

Financial Creditors, in any manner, including any payment / 

obligation, whatsoever, once allowed to enforce its security 

interest as mentioned hereinabove. The Claim of the Dissenting 

Institutional Financial Creditor s shall stand extinguished in 

perpetuity upon allowing enforcement of such security interest 

and the Corporate Debtor shall not be liable for the any cost, 

charges, expenses, taxes including income tax, GST, etc. or 

otherwise that may arise due to enforcem ent of security interest, 

as the same are incidental expenses for enforcement of security 

interest and such liability shall be incurred by the Dissenting 

Institutional Financial Creditors without any recourse, express or 

implied, to the Corporate Debtor an d/or Resolution Applicants.  

15.54.  The Dissenting Institutional Financial Creditors shall 

bear the costs, if any, viz. applicable stamp duty, registration or 

any other charges for creation of such mortgage, enforcement of 

security interest and any other co st in relation thereto. The 

Corporate Debtor shall not be liable for any such costs, charges 

and/or other levies in relation thereto as the Resolution Applicant 

�L�V�� �S�U�R�Y�L�G�L�Q�J�� �Z�K�D�W�� �L�V�� �U�H�T�X�L�U�H�G�� �D�V�� �S�H�U�� �W�K�H�� �G�L�U�H�F�W�L�R�Q�V�� �R�I�� �+�R�Q�·�E�O�H��

Supreme Court in Jaypee Kensingt �R�Q���-�X�G�J�P�H�Q�W���µ 

 

27.5  It is submitted by the Applicant Bank that the intent of the Code is to 

provide full liquidation value to a DFC without any additional costs. The effect 

of the abovementioned clauses proposed in the Resolution Plan has the effect 

of tra nsferring all potential, future, uncertain liabilities (in the nature of 

stamp duty, compensation sought by local farmers, external development 

charges, encroachments etc.) attached to the proposed land parcels to the 

Applicant and would result in payment , which may be  much less than the 
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liquidation value. Th us, non -satisfaction of a mandatory requirement renders 

the resolution plan non -compliant with the provisions of the Code.  

27.6  The Applicant  Bank has relied upon the Judgement of the �+�R�Q�·�E�O�H��

Supreme Co urt in the Jaypee Kensington  to demonstrate th at : a) a 

�'�L�V�V�H�Q�W�L�Q�J���)�L�Q�D�Q�F�L�D�O���&�U�H�G�L�W�R�U�·�V liquidation value has to be paid in cash , and  

b) as an exception to the above, a  Dissenting Financial Creditor , being a 

Secured Financial Creditor  �F�D�Q���E�H���D�O�O�R�Z�H�G���W�R���U�H�F�R�Y�H�U���L�W�V���´�D�P�R�X�Q�W���S�D�\�D�E�O�H�µ���E�\��

enforcing its security interest to the extent of its Liquidation value.  

27.7  The relevant extracts of the Jaypee Kensington  are reproduced below:  

�´121.1.  Therefore, when, for the purpose of discharge of 

obligation mentioned in the second part of clause (b) of Section 

30(2) of the Code, 244 the dissenting financial creditors are to be 

�´�S�D�L�G�µ�� �D�Q�� �´�D�P�R�X�Q�W�µ�� �T�X�D�Q�W�L�I�L�H�G�� �L�Q�� �W�H�U�P�V�� �R�I�� �W�K�H�� �´�S�U�R�F�H�H�G�V�µ�� �R�I��

�D�V�V�H�W�V���U�H�F�H�L�Y�D�E�O�H���X�Q�G�H�U���6�H�F�W�L�R�Q���������R�I���W�K�H���&�R�G�H�����D�Q�G���W�K�H���´�D�P�R�X�Q�W��

p�D�\�D�E�O�H�µ�� �L�V�� �W�R�� �E�H�� �´�S�D�L�G�µ�� �L�Q�� �S�U�L�R�U�L�W�\�� �R�Y�H�U�� �W�K�H�L�U�� �D�V�V�H�Q�W�L�Q�J��

counterparts, the statute is referring only to the sum of money 

and not anything else . In the frame and purport of the provision and 

�D�O�V�R�� �W�K�H�� �V�F�K�H�P�H�� �R�I�� �W�K�H�� �&�R�G�H���� �W�K�H�� �H�[�S�U�H�V�V�L�R�Q�� �´�S�D�\�P�H�Q�W�µ�� �L�V�� �F�O�H�D�U�O�\��

descriptive of the action of discharge of obligation and at the same time, 

is also prescriptive of the mode of undertaking such an action. And, that 

action could only be of handing over the quantum of money, or 

allowing the recovery of such money by enforce ment of security 

interest, as per the entitlement of the dissenting financial 

�F�U�H�G�L�W�R�U���µ 

121.2.  We would hasten to observe that in case a dissenting 

financial creditor is a secured creditor and a valid security 

interest is created in his favour and is exis ting, the entitlement 

�R�I�� �V�X�F�K�� �D�� �G�L�V�V�H�Q�W�L�Q�J�� �I�L�Q�D�Q�F�L�D�O�� �F�U�H�G�L�W�R�U�� �W�R�� �U�H�F�H�L�Y�H�� �W�K�H�� �´�D�P�R�X�Q�W��
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�S�D�\�D�E�O�H�µ���F�R�X�O�G���D�O�V�R���E�H���V�D�W�L�V�I�L�H�G���E�\�� �D�O�O�R�Z�L�Q�J���K�L�P���W�R���H�Q�I�R�U�F�H���W�K�H��

security interest, to the extent of the value receivable by him and 

in the order of priority available to h im.  Obviously, by enforcing 

such a security interest, a dissenting financial  creditor would receive 

�´�S�D�\�P�H�Q�W�µ�� �W�R�� �W�K�H�� �H�[�W�H�Q�W�� �R�I�� �K�L�V�� �H�Q�W�L�W�O�H�P�H�Q�W�� �D�Q�G�� �W�K�D�W�� �Z�R�X�O�G�� �V�D�W�L�V�I�\�� �W�K�H��

requirement of Section 30(2)(b) of the Code. In any case, that is, 

whether by direct p ayment in cash or by allowing recovery of 

amount via the mode of enforcement of security interest, the 

�G�L�V�V�H�Q�W�L�Q�J�� �I�L�Q�D�Q�F�L�D�O�� �F�U�H�G�L�W�R�U�� �L�V�� �H�Q�W�L�W�O�H�G�� �W�R�� �U�H�F�H�L�Y�H�� �W�K�H�� �´�D�P�R�X�Q�W��

�S�D�\�D�E�O�H�µ���L�Q���P�R�Q�H�W�D�U�\���W�H�U�P�V���D�Q�G���Q�R�W���L�Q���D�Q�\���R�W�K�H�U���W�H�U�P�� 

          (Emphasis Supplied)  

27.8  It is further stated by the Applicant Bank that even Section 13(7) of 

SARFAESI Act, 2002 provides that all expenses, costs, and charges , which 

have been incurred by the secured creditor in realizing such secured asset 

�V�K�D�O�O���E�H���¶�U�H�F�R�Y�H�U�D�E�O�H�·��from the borrower.  

27.9  The next objection raised by the Applicant  Bank is that the proposed 

Resolution plan does not give the DFC an opportunity to choose the security 

interest it wishes to enforce, instead it thrusts its unilateral decision to 

allocate o nly one of the secured land assets of the Corporate Debtor to the 

Applicant  (i.e., land at Tappal, U.P. , which is commercially unviable and less 

marketable ), in comparison to and in complete disregard to the other parcels 

of land and movable assets over wh ich also the Applicant holds valid security 

interest. Additionally, the SRA has  also overlooked the cash generated from 

the Yamuna  Expressway , over which the Applicant holds valid security 

interest  and  �L�V�� �L�W�V�H�O�I�� �V�X�I�I�L�F�L�H�Q�W�� �W�R�� �U�H�F�R�Y�H�U�� �W�K�H�� �´�D�P�R�X�Q�W�� �S�D�\�D�E�O�H�µ�� �W�R�� �W�K�H��

Applicant. The Applicant Bank, in this context, has relied upon Clause s 

15.47 and 15.49 of the Resolution Plan, which are reproduced overleaf : 
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� 1́5.47.  The Resolution Applicants / Corporate Debtor  shall 

identify specific and distinct security interest, out of the 

Consortium Pari -passu Corporate Debtor Land Parcels 

Security Interest , exclusively for each of the Dissenting 

Institutional Financial Creditor(s):  

   Table 16: Treatment to Dissenting Inst itutional Financial Creditors  

 

@ as provided by IRP;  166 acres out of 666 acres mortgaged to 
exclusive charge holders .�µ 
 
� 1́5.49.  The Resolution Applicants have right to identify and 

earmark specific land at any of the locations, out of the existing 

security interest, in order to provide specific, exclusive and distinct 

security interest for enforcement of security interest, for reco very 

of entitlement, by each Dissenting Institutional Financial 

Creditor/(s). However, in order to provide fair and equitable 

treatment to the Dissenting Institutional Financial Creditors, the 

Resolution Applicants shall exercise their aforesaid right of 

identifying specific, distinct and exclusive land parcels, after 

inviting views / suggestions of such Dissenting Institutional 

Financial Creditors. It is also clarified that since the Resolution 

Applicants need to identify such land parcels expeditiously in  
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order to make it part of the Resolution Plan, prior to the submission 

of the same for approval before the Adjudicating Authority by IRP, 

the Resolution Applicants shall provide maximum five working 

days to such Dissenting Institutional Financial Creditor (s) for 

such giving their views / suggestions in this regard. In the event 

the Dissenting Institutional Financial Creditors fail to arrive at a 

consensus regarding the identification of the security interest by 

the Resolution Applicants then the identifica tion done by the 

Resolution Applicants shall be binding on each Dissenting 

Institutional Financial Creditors. In the event, the Dissenting 

Institutional Financial Creditors so agree, then the Resolution 

Applicants shall identify and earmark land parcels ou t of the 

existing security interest and shall provide such identified land 

parcels to Dissenting Institutional Financial Creditors as security 

on pari -passu basis for recovery of their entitlement by way of 

enforcement of such security interest. �µ 

 
27.10   It is contend ed by the Applicant Bank that Clause 15.49 of the 

Resolution Plan proposes to seek views/suggestions from a DFC, as regards 

the proposed land to be offered, however in case of failure of the to arrive  at 

consensus qua the same, the deci sion of the Resolution Applicant shall be 

final.  

27.11   It is further stated that the land parcel admeasuring 180 acres at 

Tappal, U.P. proposed by the SRA vide their  email dated 2 July 2021 is 

admittedly a �S�D�U�F�H�O���R�I���¶�P�L�[���X�V�H���R�I���O�D�Q�G�·���² viz., residential,  community facility, 

sector green and roads. The proposed land parcel  is commercially unviable 

and less marketable which in all likelihood, may not even yield the liquidation 

value to the Applicant Bank as contemplated under Section 30(2) of the Code.  
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27.1 2  Another  objection raised by the Applicant Bank is that th e IRP 

has calculated the liquidation value payable to the Applicant only to the extent 

of the value of the security available to it , with no further entitlement given 

�W�R�Z�D�U�G�V���W�K�H���$�S�S�O�L�F�D�Q�W�·�V���U�L�J�K�Ws as an unsecured creditor on the unencumbered 

and other available assets of the Corporate Debtor.  Thus, the computation of 

the Liquidation Value by IRP is erroneous and  is in violation of the Code.  

27.13   As per Section 53 of the Code, once a secured cre ditor has been 

given the entitlement of its security under Section 53(1)(b) of the Code, the 

secured creditor can claim the balance unpaid portion from the apportionment 

of unencumbered assets of the corporate debtor , which are available to 

unsecured finan cial creditors under Section 53(1)(d) on account of said assets 

being unsecured assets. It is a settled position that a secured creditor is 

secured to the extent of its value, and for the remaining debt, it continues to 

be an unsecured creditor.  The debt o wed to the Applicant from the Corporate 

Debtor is admittedly a financial debt and to the extent , the same is covered by 

the security in its favour, it is a secured debt and for the remaining debt , the 

Applicant is an unsecured financial creditor entitled f or payment towards the 

balance at priority no. 4 under Section 53(1)(d) of the Code, after deduction of 

dues owed to the employees for 12 (twelve) months prior to the insolvency 

commencement date.  

27.14   It is stated by the Applicant Bank that IRP has misi nterpreted 

Section 53 of the Code to calculate the additional entitlement payable to the 

Applicant as per Section 53(1)(e)(ii) of the Code at priority no. 5 and he has 

�H�U�U�R�Q�H�R�X�V�O�\�� �F�R�P�S�X�W�H�G�� �W�K�H�� �$�S�S�O�L�F�D�Q�W�·�V�� �O�L�T�X�L�G�D�W�L�R�Q�� �Y�D�O�X�H�� �D�W��Rs. 218 Crores, 
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while negating  the fact that the Applicant was entitled to be apportioned 

further amounts at priority no. 4 under Section 53(1)(d) as an unsecured 

financial creditor for the purposes of calculation of its liquidation value. It is 

relevant to highlight that the said erro neous calculation by the IRP was 

object ed to by the Applicant as recorded in its letter dated 19.5.2021.  

27.15   It is stated by the Applicant Bank that it has been wrongfu lly 

contended by the SRA �W�K�D�W�� �V�L�Q�F�H�� �W�K�H�� �$�S�S�O�L�F�D�Q�W�� �L�V�� �¶�H�Q�I�R�U�F�L�Q�J�� �L�W�V�� �V�H�F�X�U�L�W�\��

interest �·�����L�W�V���H�Q�W�L�W�O�H�P�H�Q�W���L�V���W�R���E�H���F�R�P�S�X�W�H�G���L�Q���D�F�F�R�U�G�D�Q�F�H���Z�L�W�K���6�H�F�W�L�R�Q���������R�I��

the Code. At the outset, it is submitted that the Applicant has simply dissented 

to the �6�X�U�D�N�V�K�D�·�V��Resolution Plan and accordingly, its entitlement is to be 

computed in accordance with S ection 30(2) read with Section 53 of the Code, 

and not as per Section 52 of the Code . There is a distinction between 

�¶�H�Q�W�L�W�O�H�P�H�Q�W���W�R���O�L�T�X�L�G�D�W�L�R�Q���Y�D�O�X�H�·���Z�K�L�F�K���U�H�I�H�U�V���W�R��the  calculation of a minimum 

guaranteed amount to a DFC under Section 30(2) in accordance with Section 

53(1) of the Code, as against the mode of satisfaction of such an amount which 

ordinarily gets paid off as cash, or by way of enforcement of security interes t, 

depending upon terms of the resolution plan in question. That is to say, there 

is a difference between entitlement and the mode of satisfaction of the 

entitlement. The mode of satisfaction of the entitlement, cannot change the 

manner of its calculation itself. Therefore, computation of liquidation value is 

to be carried out in terms of Section 30(2) read with Section 53(1) of the Code, 

and not in terms of Section 52 , which is relevant only as a mode of satisfaction 

of the entitlement (of liquidation valu e), in terms of the Jaypee Kensington . 
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27.16   It is further stated by the Applicant that the IRP has not 

maintained any consistency in its interpretation of Section 53 of the Code , 

which  is clearly demonstrated from the computation of liquidation value 

car ried out by the IRP for different creditors of the Corporate Debtor.  Whereas  

for the purpose of liquidation value payable to the homebuyers  first, they have 

been treated at par with the other secured creditors (similar to the Applicant) 

under Section 53(1) (b) of the Code at priority no. 2 and second, they have been 

treated as unsecured financial creditors under Section 53(1)(d) of the Code at 

priority no. 4 ; per contra, for the unsecured portion of its debt, the Applicant 

has been placed under Section 53(1) (e)(ii) of the Code at priority no. 5, instead 

of being placed under Section 53(1)(d) at priority no. 4. No reasonable 

explanation has been provided in support of this computation of liquidation 

value carried out by the IRP. It is , however,  submitted that the Applicant is in 

no way impugning the treatment envisaged for the homebuyers under the 

�6�X�U�D�N�V�K�D�·�V�� �3�O�D�Q, it has only sought to demonstrate the contradictory stand 

adopted by the IRP, which has been ratified by the CoC, in its interpretation 

of Section 53  of the Code.  The counsels for lenders , during the 21 st CoC 

meeting, themselves admitted that a secured financial creditor is entitled to 

receive the balance value under Section 53(1)(d) of the Code (priority no. 4) 

and it does not have to fall under Section 53(1)(e) of the Code. Thus, it is 

evident that the computation of the liquidation value of the Applicant carried 

out by the IRP is in violation of the Code and hence , incorrect . 

28.  The IRP, CoC through IDBI Bank and the  SRA (hereinafter , together 

referred to as �´�6�X�S�S�R�U�W�H�U�V�� �R�I�� �3lan �µ) have filed their Replies and Written 
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Submissions and stated the following in response to the objections raised  by 

the DFC / ICICI Bank:  

28. 1  The Resolution plan was prepared with the  intention that even if 34%  

of CoC members dissent, the plan shall not fail and therefore, the mechanism 

incorporated in the plan should accommodate the same. Accordingly, t he 

treatment given to the Dissenting Financial Creditor i s given in Clause 15.47 

of the proposed Resolution Plan. As a matter of fact, t he CoC of the Corporate 

Debtor approved the Resolution Plan on 23.06.2021 by 98.66% voting in 

favour of the plan  and hence, the treatment proposed in Clause 15.47 shall 

be avail able to the DFC representing the remaining 1.34% voting of the CoC.    

28. 2 It could not have been anticipated  how many and which secured 

financial creditor will dissent, the practice of recognizing security interest out 

of Consortium Pari -passu Security Interest , against which a dissenting 

financial creditor will be allowed to enforce its right to the extent of l iquidation 

value could only have been done subsequent to voting on the Resolution P lan 

and before submission to this Adjudicating Authority for approva l.   Hence, it 

was proposed that Suraksha Group shall identify specific, distinct , and 

exclusive security interest relatable only to the debt of each of dissenting 

financial creditor s, out of the Consortium Pari -passu Security interest, as per 

their liquidation value due to them . 

28. 3 In response to the objection that the proposed Resolution P lan di d not 

give choice to the ICICI Bank to enforce security interest as per its choice, it 

is stated by Supporters of the plan that SRA has the full right to decide which 

part of the security is to be given to the DFC for  enforcement . U nder Section 
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5(26) of the Code, Res olution Plan means a plan proposed by the resolution 

applicant for insolvency resolution of the corporate debtor as a going concern. 

It is stated that the plan includes treatment to the dissenting financial creditor 

which is to be proposed by the Resolutio n A pplicant.  

28. 4    Neither the Jaypee Kensington  nor the provisions of the Code give 

any right to a DFC to choose a security interest or that it should be allowed 

to enforce from a common pool of security interest over which other financial 

creditors (assenting and/or dissenting) also have a paid pari p assu  charge . 

The Jaypee Kensington  provides for an alternative form  of payment by way 

of enforcement of security interest, but it does not provide that an option has 

to be given to the DFC to choose from available secured assets of the 

corporate debtor, for enforcement of its security interest . 

28. 5    T hat the right to choose was never with IC1CI Bank , as it  is one of the 

lenders in  the IDBI consortium with only around 3% of the total debt of the 

consortium. Security interest belongs to the entire consortium and therefore , 

ICICI Bank, itself, could never have exercised e nforcement of security interest 

without the consent of the consortium lenders . 

28. 6    Further, it is not a unilateral decision of the Resolution Applicant to 

first provi de land parcels at Tappal to a DFC . Such a decision has been 

accepted by CoC in its commercial wisdom (by virtue of 98.66% voting in 

favour of the Resolution Plan) and the same is binding on the DFC. In this 

regard, the Supporters of the Plan have placed reliance on Para 112 of Ebix 

Singapore (P) Ltd. Educomp Solutions Ltd . (COC), [(2022)  2 SCC 401 ]. 
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28. 7    It is further stated that t he resolution applicant has proposed a fair 

and equitable treatment to the dissenting FCs by way of inviting views/ 

suggestions of such DFCs within a period of 05 working days from the 

approval of the Resolu tion Plan by the CoC. Thereafter, if such Dissenting 

Financial Creditor fail s to arr ive at a consensus regarding the identification 

of the security interest by the resolution applicant, then the identification 

done by the resolution applicant will be binding on each dissenting FC . 

Accordingly , the Suraksha  (SRA) vide its email dated July 02, 2021 

communicated to ICICI Bank that it had identified 180 acres of land for the 

ICICI Bank (the value of which will correspond to its entitlement) out of 666 

acres of land at Tappal and requested it  to provide its views/ suggestions. 

The Applicant ICICI Bank vide letter dated July 08, 2021 , raised objections 

to the same which , inter alia , included ICICI's grievance of not being 

permitted to choose the security inte rest to be enforced by it. Thereafter, 

again the Suraksha  (SRA) vide its letter dated July 29, 2021 responded to the 

objections raised by ICICI  Bank  and also invited it  to choose from any land 

parcel from 666 acres in Tappal. However, the ICICI Bank did not revert, and 

as a consequence, the selected 180 acres of land parcels were allotted by 

Suraksha to ICICI  Bank . Thus, ICICI Bank failed to exercise this right 

provided under the Resolution Plan.  

28. 8     In response to the objection raised  by the ICICI B ank with regard to 

its contention that land parcels proposed to be transferred to ICICI Bank are 

of 'mix use of land' and thus , are non -marketable and commercially unviable, 

enforcement of which may not yield the liquidation value , the Supporters of 

the Pl an have  stated that t here is no evidence to show that the land parcels 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 68  | 205  

 

being allotted to ICICI Bank are not marketable and are commercially 

unviable. Having accepted the same land parcels as security , while giving the 

loan, the Applicant/ICICI Bank now can not be permitted to reject the same 

on a ground , which is not backed with any cogent evidence . 

 

28. 9   The valuation of the Corporate Debtor's assets, including the land 

parcels being allocated to Applicant/ ICICI  Bank , has been done  in 

compliance with the  IBC read with the IBBI  (Insolvency Resolution Process 

for Corporate Persons) Regulations, 2016 . Under Regulation 35 read with 

Regulation 27 of the IBBI  (Insolvency Resolution Process for Corporate 

Persons) Regulations, 2016, the IRP had appointed two registered valuers 

namely RBSA Valuation Advisors LLP and GAA Advisory LLP for such 

valuation.  Thereafter, the IRP considered the average of the two valuati ons 

proposed by both the valuers  for the Corporate Debtor's assets to arrive at 

their fair market value and liquidation value.  

28. 10    The individual liquidation value of ICICI  Bank 's claim is Rs. 218 

Crores against its admitted claim of Rs. 304 Crore . The Liquidation value for 

1,266 acres of land parcels located in Tappal is given below : 
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The ICICI Bank di d not challenge  the aforesaid valuation. Hence , it cannot 

question the value at this belated stage.  

28. 11   It is further stated that the SRA vide Clause 15.17  of the Resolution 

Plan  has given a Shortfall Undertaking in the Resolution plan , as per which 

further security interest  shall be provided in case of any shortfall in treatment 

to Dissenting Financial Creditor. The Clause 15.17 of the plan reads thus : 

 

28. 12.    As regards the objection relating to the transfer of liability of 

enforcement of security interest and other allied costs u pon ICIC I Bank, it is 

stated by the Supporters of the P lan that t he term � ĺiquidation cost �µ as defined 

under Regulation 2(1)(ea) of the IBBI (Liquidation Process) Regulations, 2016 

does not include any costs incu rred by a secured creditor . Further , the 

� ĺ �L�T�X�L�G�D�W�L�R�Q�� �Y�D�O�X�H�µ��as defined under Regulation 2(k) of the IBBI  (Insolvency 

Resolution Process for Corporate Persons) Regulations, 2016 does not include 

the cost of enforcement or realization which a creditor might incur in 

enforcing security interest. The �G�H�I�L�Q�L�W�L�R�Q���X�V�H�V���W�K�H���W�H�U�P���´�U�H�D�O�L�]�D�E�O�H���Y�D�O�X�H�µ���D�Q�G��

not � ńet realizable value �µ. 

28. 13   It is further stated that  �W�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �L�Q��the  Jaypee 

Kensington and  India Resurgence ARC Private Limited v. M/ S. Amit 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 70  | 205  

 

Metaliks Limited & A nr . (Civil Appeal No. 1700 of 2021)  provides for the 

right of the Dissenting Financial Creditor to get liquidation value and not 

liquidation value along with enforcement costs.  

28. 14    It is stated that t he liquidation value is always less than the fair  

market  value of the assets. The liquidation value is the value recoverable from 

the distressed  sale of as sets when the company is not a going concern. The 

land parcels being provided to ICICI Bank are worth Rs. 218 Crores at the 

liquidation value, however, the f air market value of such land  parcels is much 

higher than Rs.  218 Crores which shall be sufficient to cover the enforcement 

costs . 

28. 15   As per Section 52(8) of the IBC, on enforcement of securit y interest 

during liquidation, S ecured Financial Creditors are required to pay their 

proportionate share in the CIRP costs to the liquidator. Thus, costs incurred 

by a creditor to enforce the security interest has to be borne by such creditor 

and such creditor needs to provide his share of costs to the liquidator.  

Therefore, the need to provi de for such enforcement costs does not arise.  

28. 16   As regards to the objection taken by the ICICI Bank with respect to  

the  mode of determination of its Liquidation value, it is stated by the 

supporters of the plan that RP's computation of average liquidation valu e due 

to each secured Institutional Financial Creditor of the Corporate Debtor 

(including ICICI  Bank ) assumed that each secured Institutional Financial 

Creditor would enforce their existing security interest under Section 52(1)(b) 

of the IBC and accordingly , would be paid the remaining dues, if any, under 

Section 53(1)(e)(ii) of the IBC.  For each consortium lender, the  liquidation 
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value was computed by considering the ratio of the liquidation value of 

Consortium Secured Assets computed by the registered valuers of the 

Corporate Debtor, and the admitted debt of Consortium Lenders . Such 

computation of liquidation value  du e to Institutional FCs was approved by the 

CoC in the 21 st CoC meeting held on 20.05.2021.  

28. 17     The �,�&�,�&�,���%�D�Q�N���L�V���D���´�V�H�F�X�U�H�G���F�U�H�G�L�W�R�U�µ���D�V���S�H�U���6�H�F�W�L�R�Q���������������R�I���W�K�H���,�%�&��

as it  has given a loan in respect of which security interest was created. 

Accordingly, a liquidation value of R s. 218 Crores was computed for ICICI 

Bank out of its admitted claim of R s. 304 Crores . Its  balance claim of Rs. 86 

Crores could not be considered as: (a) subsequen tly, the remaining proceeds 

which were due to the unsecured creditors i.e., Home Buyers and fixed deposit 

holders in accordance with Section 53(1)(d) of the IBC; and (b) post 

consideration of payments to be made to Home Buyers and fixed deposit 

holders, th e proceeds were not sufficient to pay the remaining creditors in the 

liquidation waterfall under Section 53 of the IBC, including payments to 

secured creditors for any amount unpaid following the enforcement of security 

interest under Section 53(1)(e)(ii) of the IBC. Therefore, payment under 

Section 53(1)(e)(ii) of the IBC to ICICI is Nil . 

28. 18.    Section 53 of the IBC prescribes a distribution waterfall, with the 

ranking of each class of creditors bas ed on an identified priority. If the total 

liquidation value of the assets of the Corporate Debtor is not sufficient for full 

payment of all dues of a certain higher rank of creditors, the lower rank will 

not be entitled to any proceeds from the assets/liquidation of the Corporate 

Debtor. Under the IBC, the un secured financial creditors are not mandatorily 
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entitled to receive payments under a resolution plan in the event that the 

liquidation value of the corporate debtor is likely to be even insufficient to 

satisfy the claims of the secured creditors and workme n dues in full.  

28. 19.   In the distribution waterfall prescribed under the IBC, ICICI Bank 

falls under Section 53(1)(e)(ii) of the IBC for the balance amount of R s. 86 

Crores and not under Section 53(1)(d) o f IBC as contended by ICICI Bank.  

28. 20    The H �R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �L�Q�� �W�K�H��Jaypee Kensington has 

introduced the concept of enforcement of security interest by a dissenting 

financial creditor by clearly adverting to the principle contained in Section 

52(1)(b) of the IBC. Such concept/principle has been imported from Section 

52 of the IBC (since Sec tion 53 of the IBC does not provide for enforcement of 

security interest, but rather provides for dues after relinquishment). 

Therefore, Section 52 has to be read with Section 53 of the IBC, otherwise , 

there is no provision under the IBC that  will govern t he enforcement of 

security interest by dissenting financial creditors. Having alluded to the 

principle contained in Section 52(1)(b) of the IBC, the consequent effect would 

be that any remaining claims of the dissenting financial creditor will be 

secured c laims recoverable under Section 52(9) of the IBC, which places such 

dissenting financial creditor under Section 53(1)(e)(ii) of the IBC ,2016.  

28. 21.    In any event, as laid down in the Jaypee Kensington , the 

requirement of Section 30(2)(b) of the IBC is a utomatically satisfied by 

allowing dissenting the financial creditor to enforce its security interest (refer 

para 121.2 of Jaypee Kensington). In other words, this judgment clearly states 

that the money received by a dissenting financial creditor to the ex tent of its 
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entitlement pursuant to the enforcement would amount to payment to such 

creditor under Section 30(2)(b) of the IBC. Thus, the question of inadequate 

treatment of ICICI by not allowing dues under Section 53 does not arise at all . 

29.  After going  through the documents placed on record and hearing 

submissions made by  the  Objectors as well as the  Supporters of the 

Resolution P lan, this Bench observes that the Objectors have raised the 

following main objections to the Resolution Plan:  

a) The Resolution Applicant had thrust its choice of land on the 

Dissenting Financial Creditor for enforcing its Security Interest. The 

Dissenting Financial Creditor was not given a choice to enforce  security 

interest in its desired property.  

b) The proposed Resolution Plan compels the Dissenting Financial 

Creditor to bear the entire cost of enforcing security interest, which 

might create a risk for  the Dissenting Financial Credito r  not to realize 

even the Minimum Liquidation Value.  

c) The manner of computatio n of  the Liquidation value of ICICI 

Bank itself is erroneous  as t he entitlement of the ICICI Bank for another 

Rs. 86 Crore over and above Rs.218 Crore under Section 53(1)(d) i.e., 

as an Unsecured Financial Creditor, was not considered.  

30 . Per Contra, the Supporters of the Resolution Plan have contended that:  

a) There is no provision under the IBC 2016, which stipulates that 

the Dissenting Financial Creditor can choose the property of its own 

choice to enforce its Security Interest.  

b) The Resolution Applic �D�Q�W�� �K�D�V�� �S�U�R�Y�L�G�H�G�� �W�K�H�� �´�6�K�R�U�W�I�D�O�O��

�8�Q�G�H�U�W�D�N�L�Q�J�µ�� �X�Q�G�H�U�� �W�K�H�� �S�O�D�Q�� �Z�K�L�F�K�� �V�K�D�O�O�� �S�U�R�W�H�F�W�� �W�K�H�� �L�Q�W�H�U�H�V�W�� �R�I�� �W�K�H��

Dissenting Financial Creditor. Further, the Liquidation value of the 

asset for which Security Interest is to be enforced is sufficient to meet 
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the expenses incurred o n realizing the Liquidation value. Moreover, the 

fair market value of the said asset is higher than the Liquidation value.  

c) The other Secured Financial Creditors have accepted the mode of 

calculation of the Liquidation value, in their commercia l wisdom. 

Further, the entitlement of the Liquidation value of ICICI Bank over Rs. 

���������&�U�R�U�H���L�V���¶�1�L�O�·���L�Q���W�H�U�P�V���R�I��Section 53(1)(e)(ii) of the IBC ,2016.  

 

31 . Now, w e would like to examine the contentions o f both  sides. It is a 

matter of fact that the Resolution Applicant vide its email dated 02.07.2021 

had informed the Applicant ICICI Bank/DFC that it had identified 180 Acres 

of land at Tappal, UP  and requested the Applicant Bank  to provide its views/ 

suggestions . The said email dated 02.07.2021 is reproduced below:  
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In response  to the abovesaid e -mail , t he Applicant ICICI Bank vide letter 

dated July 08, 2021 raised objections which, inter alia, included the ICICI  

Bank 's grievance of not being permitted to choose the security interest to be 

enforced by it. In reply to this , the Suraksha vide letter dated July 29, 2021 

responded to the objections raised by ICICI Bank . At this stage, we therefore, 

refer to the said letter , which is reproduced below for immediate reference:  
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Thus , we notice that  the Suraksha vide letter dated July 29, 2021 invited the 

ICICI Bank to choose any land parcel out of the  666 acres of land in Tappal.  

However, the ICIC I Bank did not revert  back.  Thus, ICICI Bank failed to 

exercise this  right provided by the SRA under the Resolution Plan.  

Resultantly , the selected 180 acres of land was allotted by Suraksha t o the 

DFC/ ICICI Bank.   
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32 . The grievance of the ICICI Bank is that it was not given an opportunity 

to select property of its own choice, for enforcing the Security Interest. We are 

�D�Z�D�U�H���W�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���L�Q���W�K�H��Jaypee Kensington had recognized 

the enforcement of Security In terest, as a mode of payment of Liquidation 

value. The relevant extracts of the Judgement are reproduced below:  

� 1́24. To sum up, in our view, for a proper and meaningful implementation 

of the approved resolution plan, the payment as envisaged by the second  

part of clause (b) of sub -section (2) of Section 30 could only be payment 

in terms of money and the financial creditor who chooses to quit the 

corporate debtor by not putting his voting share in favour of the approval 

of the proposed plan of resolution (i .e., by dissenting), cannot be forced to 

yet remain attached to the corporate debtor by way of provisions in the 

nature of equities or securities. In the true operation of the provision 

contained in the second part of sub -clause (ii) of clause (b) of sub -

section (2) of Section 30 (read with Section 53), in our view, the 

�H�[�S�U�H�V�V�L�R�Q�� �´�S�D�\�P�H�Q�W�µ�� �R�Q�O�\�� �U�H�I�H�U�V�� �W�R��the payment of money  and 

not anything of its equivalent in the nature of barter; and a 

provision in that regard is required to be made in the resolution 

p lan whether in terms of direct money or in terms of money 

recovery with enforcement of security interest , of course, in 

accordance with the other provisions concerning the order of 

priority as also fair and equitable distribution . We are not 

commenting on the scenario if the dissenting financial creditor himself 

chooses to accept any other method of discharge of its payment obligation 

but as per the requirements of law, the resolution plan ought to carry the 

provision as aforesaid. �µ 

                 (Emphasis Supplied)  
 

33 . On perusal of the above, it is observed that the Dissenting Financial 

�&�U�H�G�L�W�R�U�� �K�D�V�� �W�R�� �E�H�� �S�D�L�G�� �L�Q�� �W�H�U�P�V�� �R�I�� �´�P�R�Q�H�\�µ�� �R�U�� �L�Q�� �W�H�U�P�V�� �R�I�� �´�P�R�Q�H�\�� �U�H�F�R�Y�H�U�\��

�Z�L�W�K���H�Q�I�R�U�F�H�P�H�Q�W���R�I���V�H�F�X�U�L�W�\���L�Q�W�H�U�H�V�W�µ�����+�H�U�H�����Z�H���I�X�U�W�K�H�U���U�H�I�H�U���W�R���W�K�H���-�X�G�J�H�P�H�Q�W��
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of the  �+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���L�Q���W�K�H���P�D�W�W�H�U���R�I��India Resurgence Arc Private 

Limited Vs M/s. Amit Metaliks Limited & Anr.  Civil appeal no. 1700 of 

2021 , wherein the following is held:  

�´�������������,�Q��Jaypee Kensington  (supra), this Court repeatedly made it clear 

that a dissenting financial creditor would be receiving the payment of the 

amount as per his entitlement; and that entitlement could also be 

satisfied by allowing him to enforce the security interest, to the ex tent of 

the value receivable by him . It has never been laid down that if a 

dissenting financial creditor is having a security available with 

him, he would be entitled to enforce the entire of security interest 

or to receive the entire value of the security  available with him . It 

is but obvious that his dealing with the security interest, if 

occasion so arise, would be conditioned by the extent of value 

receivable by him .�µ 

           (Emphasis Supplied)  

34 .  On perusal of the Judgement (Supra) , it is observe d that as per the need 

of the situation, the enforcement of security interest can be conditioned. Since 

the Code provides for minimum Liquidation value to be paid to the Dissenting 

Financial Creditor (s), it is  the prerogative of the SRA as to what amount it  

proposes to pay to its stakeholders  and t he prerogative is not questionable as 

long as  it satisfies the provisions of the Code by providing the minimum 

Liquidation value to the Dissenting Financial Creditor (s). 

35 . We are aware that t he Prospective Reso lution Applicants  (PRAs) furnish 

their Resolution P lan s based on the Information Memorandum (IM) prepared 

by the Resolution Professional, where the list of all the Assets of the Corporate 

Debtor is given . If a DFC is given the  option to select an asset for  enforcing 

security interest, then there will be uncertainty, as there will be a surprise 
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loss of that Asset, which formed  part of the said Information Memorandum  

and for which the Prospective Resolution Applicant might have got attracted 

to submit the Resolution Plan . A prospective Resolution Applicant  to a 

Corporate Debtor having multiple Creditors, cannot anticipate  as to which 

Creditor will dissent t o the Resolution P lan. If the plan is approved by the 

requisite majority, the Successful Resolution Appli cant gets the pre -emptive 

right over the  assets of the Corporate Debtor , and as a corollary, it is his 

prerogative whether it wants to  retain or release a particular asset  for 

enforcing security interest.  

Here, we refer to the Judgement of the �+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���L�Q���W�K�H���P�D�W�W�H�U��

of Ram Kishun and Ors. vs. State of U.P  Civil Appeal No. 6204 of 2009  

dated 24.05.2012, wherein  the following is observed:  

� 8́.  Undoubtedly, public money should be recovered and reco very 

should be made expeditiously. But it does not mean that the 

financial institutions which are concerned only with the recovery 

of their loans, may be permitted to behave like property dealers  

and be permitted further to dispose of the secured assets in any 

unreasonable or arbitrary manner in flagrant violation of statutory 

provisions. �µ 

                   (Emphasis Supplied ) 
 

 

Thus, i n our considered view, as long as the minimum Liquidation Valu e is 

paid by the Resolution Applicant to the  Dissenting Financial Creditor (s), the 

latter  cannot seek any replacement or ask for an alternate property , as a 

matter of right,  for enforcing its Security Interest.  
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36.  Further, we are unable to find any provision under the IBC 2016 , or 

any Rule or  Regulation framed thereunder providing that the Creditor is 

entitled to choose the security interest of its own choice.  

37.  Hence, we do not find any fault in �6�X�U�D�N�V�K�D�·�V��Resolution Plan on the 

ground that the Dissenting Financial Creditor ICICI Bank has not been given 

the choice to select a property for enforcing its Security Interest.  

38.  The next  objection raised by the plan objectors is that the cost of 

enforcing security in terest has been left to the Dissenting Financial Creditor, 

which may even result in the non -realization of Liquidation value.  

39.  It is a matter of fact that the SRA vide clause 15.54 of the Resolution 

Plan has left it on the Dissenting Financial Creditor to bear the cost of 

enforcing security interest. Further, land admeasuring 180 acres at Tappal, 

U.P has been allotted to the Dissenting Financial Creditor to enforce its 

Security Interest  (as per the map attached  with the application filed by the 

ICICI Ban k and reproduced overleaf ): 
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The Liquidation value of the land at Tappal  has been calculated @ Rs 1.30 

Crore per Acre, as per Clause 15.47 of the Proposed Resolution Plan, details 

of which as provided in the Resolution P lan are  reproduced overleaf  for 

immediate reference : 
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40.  Whereas, the Liquidation value of the ICICI Bank has been stated to be 

Rs. 218 Crore s only, t he Liquidation value for the 180 Acres of land parcel at 

Tappal aggregates to (Ac. 180 x Rs. 1.30 Crore per acre) Rs. 234 Crore s, which 

is clearly higher than the liquidation value entitlement of the ICICI Bank.  We 

further observe that the Resolution Applicant has given the � Śhortfall 

Undertaking �µ���L�Q���W�K�H���3�O�D�Q, as per which it has undertaken to  provide additional 

2594 Acres of land parcel for enforcing security interest, in the event  of any 

shortfall. Moreover, the fair market value (FMV) of the land is still higher 

especially, in the backdrop of the ever -rising  trend in land prices. In view of 

the above, we are of the view t hat the SRA has made sufficient arrangement s 

to enable the Dissenting Financial Creditor / ICICI Bank  to achieve its 

Liquidation value and cover expenses of enforcing security interest. Hence, 

th is objection raised by the Applicant ICICI Bank and other objectors do es not 

merit consideration and therefore , is rejected.  

41 . Another  object ion raised by the objectors of the plan is with respect to 

the amount of Liquidation value receivable by the ICICI Bank . It is contended 

by the ICICI Bank that it has been given entitlement only to the extent of the 
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value of the security available to it , with no further entitlement given to the 

�$�S�S�O�L�F�D�Q�W�·�V���U�L�J�K�W�V���D�V���D�Q���X�Q�V�H�F�X�U�H�G���F�U�H�G�L�W�R�U, on the unencumbered and other 

available assets of the Corporate Debtor . To examine th is contention, we refer 

to Section 30(2) of IBC, 2016 , which reads as under:  

30. Sub mission of resolution plan. �² 

(1)�«�«  

(2) The resolution professional shall examine each resolution 
plan received by him to confirm that each resolution plan - 

(a) provides for the payment of insolvency resolution process 
costs in a manner     specified by t he Board in priority to the 4 
[payment] of other debts of the corporate debtor;  

(b) provides for the payment of debts of operational creditors in 
such manner as may be specified by the Board which shall not 
be less than - 

(i) the amount to be paid to such c reditors in the event of a 
liquidation of the corporate debtor under section 53; or  

ii) the amount that would have been paid to such creditors, if the 
amount to be distributed under the resolution plan had been 
distributed in accordance with the order of p riority in sub -section 
(1) of section 53,  

whichever is higher, and provides for the payment of debts 
of financial creditors, who do not vote  in favour of the 
resolution plan, in such manner as may be specified by the 
Board, which shall not be less than the amount to be paid 
to such creditors in accordance with sub -section (1) of 
section 53 in the event of a liquidation of the corporate 
debtor .�«�����µ 

             (Emphasis Supplied ) 

 

42 . On perusal of the above , it is observed that the Dissenting Financial 

Creditor is required to be paid an amount in accordance with the provision 

under Section 53(1)  of the IBC 2016 , in the event of Liquidation of a Corporate 

Debtor, which implies that the principle of deemed fiction of Liquidation has 
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been applied  in respect to the entitlement of a d issenting financial creditor  in 

the context of Resolution Plan . 

43.  The ICICI Bank has contended that after availing its entitlement under 

Section 53(1)(b)(ii) IBC, 2016 , it  is further entitled  under Section 53(1)(d) as  

an unsecured creditor. Per Contra, the Plan Supporters have contended that 

�,�&�,�&�,���%�D�Q�N�·�V���I�X�U�W�K�H�U���H�Q�W�L�W�O�H�P�H�Q�W���I�D�O�O�V���X�Q�G�H�U���6�H�F�W�L�R�Q��������������e)(ii) of IBC, 2016, 

�Z�K�L�F�K���P�D�N�H�V���,�&�,�&�,���%�D�Q�N�·�V���D�G�G�L�W�L�R�Q�D�O���H�Q�W�L�W�O�H�P�H�Q�W���D�V���1�L�O�� 

44 . Here, we consider it appropriate to refer to Section 53(1)  of IBC, 2016 , 

which is reproduced below:  
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45 . Section 30(2) stipulates that Liquidation value, receivable under 

Section 53(1) has to be taken into account. The contention  of the Supporters 

of the Plan is that Section 53 has to be read with Section 52 of IBC, 2016 

since the Security Interest has been enforced in the instant case. Therefore, 

at this stage, we would like to visit Section 52 of IBC, 2016 which read s thus : 
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46.  When we peruse  Section 53 , it is observed that it contains  the  provision 

for the distribution of assets during the Liquidation proceedings. The 

reference of Section 53 (1) in Section 30(2)(b) has been only for a limited 

purpose  i.e., to define the minimum entitlement of the d issenting financial 

creditor s, which shall not be less than the  l iquidation value  of the Corporate 

Debtor . When we further refer to Section 53(1)(b)(ii) , we observe that the 

provision therein is meant only for th ose Secured Creditors , who have 

relinquished  their Security inter est. In contrast , there is no such provision 

under Section 53(1) for the Creditor s, who have enforced  the ir  security 

interest . We understand that such Creditor s have been left on their  own to 

recover their dues and it  i �V���Q�R�W���W�K�H���/�L�T�X�L�G�D�W�R�U�·�V���U�H�V�S�R�Q�V�L�E�L�O�L�W�\ to distribute the 

proceeds . But in the case here in , it is the question of calculating the 

Liquidation value. Since in the context of a Resolution Plan , the enforcement 

of security interest i s nothing but the alternate mode of payment of cash as 

enunciated  by the Jaypee Kensington . Therefore, for calculating the 

Liquidation value  as an entitlement of a Dissenting Financial Creditor in the 

context of a Resolution Plan , we have to treat the Dissenting Financial 

Creditor under Section 53(1)(b)(ii)  of the IBC, 2016 .  

47 . For the remaining  entitlement of the ICICI Bank, we observe that the 

ICICI Bank  is the only Creditor , who has dissented to the Resolution P lan. 

When we vi sit  Form -H submitted by the Applicant, we observe that the ICICI 

Bank was always classified as a Secured Financial Creditor and not as an 

Unsecured Financial Creditor. Further , Homebuyers  and  Fixed Deposit 
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Holders were categorized as Unsecured Creditors , as would be evident from 

the relevant extracts of the Form -H as reproduced below:  
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48.  In our considered view, the DFC/ ICICI Bank cannot sail in two boats, 

either it can be treated as a Secured Financial Creditor or as an Unsecured 

Financial Creditor. The wording  under Section 53(1)(b)(ii) regarding 

�´�U�H�O�L�Q�T�X�L�V�Ked security �µ���Z�L�O�O���Q�R�W���P�D�N�H���W�K�H���6�H�F�X�U�H�G���&�U�H�G�L�W�R�U���D�V���D�Q���8�Q�V�H�F�X�U�H�G��

Creditor. Since in the context  of a Resolution plan , Section 53(1)(b)(ii) has a 

limited role i.e., only for calculation of minimum entitlement of a DFC in terms 

of Liquidation value , it does not mean that relinquishment of Security Interest 

in actual has taken place by the Secured Cred itor, the requirement of which 

only arises when the Corporate Debtor is under Liquidation. Hence , a Secured 

Creditor cannot be treated as an Unsecured Creditor and will not be entitled 

to both the benefit s under Section 53(1)(b)(ii) and Section  53(1)(d) bo th  

simultaneously . 

49 . On perusing Section 53(1)(e)(ii) , it is observed that the unpaid 

entitlement of a Secured Creditor is only recognized below in priority to  the 

payment to an Unsecured Creditor  53(1)(d) , which in the present case turns 

out to be �´�1�L�O�µ�����+�H�Q�F�H, we find that no error has been committed by the IRP  of 

JIL , while calculating the Liquidation value  of the Dissenting Financial 

Creditor / ICICI Bank . 

50 . In view of the aforesaid discussion , we find no merit in th e IA -

3457/ PB/ 2021  filed by th e ICICI Bank and the same is accordingly , 

Dismissed .  
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VIII.      IA . NO. 3306/ PB/ 2021  
 

                      OBJECTIONS OF YEDIA  

 

51 . By filing this IA, the Yamuna Expressway Industrial Development 

Authority ( hereinafter, referred to as �´�<�(�,�'�$�µ) has raised objections to the 

CoC-approved  Resolution Plan  of Suraksha  Realty . YEIDA  have, however,  

clarified that the ir  objections are not intended to disrupt or stall the present 

Resolution Plan, but solely and exclusi vely for the reason that the SRA / 

Suraksha has disregarded the observations and findings of the  Judgement of  

�+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W passed in the Jaypee Kensington . 

52 . It is submitted by YEIDA  that it  is a stakeholder of the Corporate Debtor  

and �W�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W, �L�Q�� �S�X�U�V�X�D�Q�W�� �W�R�� �<�(�,�'�$�·�V�� �R�E�M�H�F�W�L�R�Q�V�� �W�R�� �W�K�H��

earlier Resolution Plan of NBCC (India) Limited , has observed in the Jaypee 

Kensington �W�K�D�W���W�K�H���D�S�S�U�R�Y�D�O���R�I���<�(�,�'�$���´remains sine qua non, for v alidity of 

the Resolution Plan in question, particularly qua the terms related with YEIDA �µ. 

The YEIDA has submitted that the present Resolution Plan under 

Consideration is inconsistent with the findings of the said Judgement of 

�+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���� 

53 . It is submitted by YEIDA that it had  entered into a Concession 

Agreement  (hereinafter referred to �D�V�� �´�&�$�µ����dated  07.02.2003, with 

Jaiprakash Industries Limited  (JIL)  for a period of 36 years for implementation 

of the Yamuna Expressway Project.  

54 . It is further submitted by YEIDA that it had filed its claim s arising on 

account of different reasons  in Form B on 23.08. 2017 and 28.11.2017  with 
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the IRP. The summary of th e claims filed by YEIDA and their treatment in the 

Resolution Plan is reproduced below:  

S. 
No.  Claim  

Amount 
Claimed  

(INR Crores)  

Amount 
Admitted  

(INR Crores)  

Treatment in 
�6�X�U�D�N�V�K�D�·�V���3�O�D�Q 

(INR Crores)  

1.   
Claim towards 
Pending Works  

98.1  51.4  

0.10  

2.   

Claim towards 
External 
Development Charges 
(EDC) including 
interest  

624.6  409.6  

3.   
Claim for works to be 
taken up in future  

2024  - Nil  

Claims under Arbitration  

4.   
64.7% Additional 
Compensation 
payable to Farmers  

1689.0  - 0.10  

Claims not admitted  

5.   
EDC for land parcels 
at Tappal and Agra 
(undeveloped land)  

572.9  - Nil  

6.   Miscellaneous works  340  - Nil  

7.   
Capital Cost of Noida 
�² Greater Noida 
Expressway*  

750  - Nil  

8.   Lease Rent  2.607  - Nil  

9.   Consultancy Fees  10.42  - Nil  

Total  6,111.591  461  0.20  

 

The YEIDA ha s mainly raised objection s to the treatment meted out in the 

Resolution P lan to its  claim s pertaining to:  

i.  Pending work s and External Development Charges (EDC s) 

including interest ; 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 91  | 205  

 

ii.  Unexecuted External Development Works and Other future 

Works ; and  

iii . 64.7% Additional Compensation P ayable to farmers.  

 

55 . Other than th e above, YEIDA ha s raised objections towards certain 

Reliefs and Concession s sought in the Resolution P lan  and to the  � T́ransfer 

and Monetisation of Benef �L�F�L�D�O�� �,�Q�W�H�U�H�V�W�� �L�Q�� �/�D�Q�G�� �3�D�U�F�H�O�V�µ�� �Wo the Assenting 

Financial Creditors . 

 

56 . Further, YEIDA has contended that the following clauses of the 

�6�X�U�D�N�V�K�D�·�V��Resolution Plan are inconsistent with the findings of the Jaypee 

Kensington and with terms of the Concession Agreement (CA) . The 

summary of objections raised by YEIDA , in nutshell , is given below:  

Terms in 
�6�X�U�D�N�V�K�D�·�V��

Plan  

Findings in Jaypee 
Kensington  

Terms of the 
CA 

�<�(�,�'�$�·�V��
Objections  

I.  CLAIM PERTAINING TO PENDING WORK AND EDCs INCLUDING 

INTEREST  

Against 
admitted claims 
of INR 461 crore, 
�6�X�U�D�N�V�K�D�·�V�� �3�O�D�Q��
only provides for 
payment of INR 
10 lakhs to 
YEIDA [ paras. 
20.1 �² 20.2  @ p. 
67, 
Compilation ]. 

(i) Para 103  �² Any 
tinkering with CA 
could not be 
carried out 
without approval 
and consent of 
�<�(�,�'�$���� �<�(�,�'�$�·�V��
approval is sine 
qua non  for 
approval of the 
plan, particularly 
qua the terms 
related to YEIDA 
[pp. 36 �² 37, 
Compilation ]. 

(i) Clause 3.2(v) : 
JIL is to bear 
the entire 
cost of 
Yamuna 
Expressway 
[@ p. 53, 
Compilation ] 

 

(ii) Clause 
7.2.1(j) : 
External 
Development 
works to be 
completed 
without cost 

(i) By failing to 
provide for 
payment 
towards 
pending works 
and EDCs, the 
Plan shifts the 
liability for 
these costs 
onto YEIDA. 
However, the 
CA provides 
that YEIDA will 
not bear any 
cost and that 
the 
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Terms in 
�6�X�U�D�N�V�K�D�·�V��

Plan  

Findings in Jaypee 
Kensington  

Terms of the 
CA 

�<�(�,�'�$�·�V��
Objections  

(ii) Para 104.4  �² Any 
alteration in 
essentials of CA 
would require 
consent of YEIDA 
[p. 40, 
Compilation ]. 

 

to YEIDA [ @ 
p. 63, 
Compilation ] 

 

Concessionaire 
�² JIL will bear 
the entire cost 
[@ para (c), p. 
131, 
Compilation ]. 

(ii) Therefore, 
such treatment 
is contrary to 
the terms of 
the CA and the 
Jaypee 
Kensington  
judgment.  

II.  COSTS PERTAINING TO UNEXECUTED EXTERNAL DEVELOPMENT 

WORKS AND OTHER FUTURE  WORKS 

Claim towards 
unexecuted/ 
future works 
has not been 
provided for in 
�6�X�U�D�N�V�K�D�·�V�� �3�O�D�Q��
[@ para (d), pp. 
133 -134, 
Compilation ]. 

(i) Para 103  �² Any 
tinkering with CA 
could not be 
carr ied out 
without approval 
and consent of 
�<�(�,�'�$���� �<�(�,�'�$�·�V��
approval is sine 
qua non  for 
approval of the 
plan, particularly 
qua the terms 
related to YEIDA 
[pp. 36 �² 37, 
Compilation ]. 

(ii) Para 104.4  �² Any 
alteration in 
essentials of CA 
would require 
consent of YEIDA  
[p. 40, 
Compilation ]. 

(i) Under 
Clauses 
3.2(v) and 
7.2.1(j)  of CA 
[@ pp. 53 & 
63, 
Compilation , 
liability 
towards costs 
of all works 
under the CA 
(including 
External 
Development 
of 
undeveloped 
land) is of the 
Concessionai
re alone.  

 

(ii) Under Clause 
7.1.1(ix)  of 
the CA, 

(i) If Suraksha 
cannot fulfil all 
works and bear 
all costs as 
required by 
CA, YEIDA 
would have to 
execute t he 
work and bear 
the costs �² this 
is an alteration 
of the CA and 
violative of 
Jaypee 
Kensington [@ 
para (c), p. 
133, 
Compilation 
and para (e), 
p. 134, 
Compilation ]. 

(ii) Suraksha 
states it is 
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Terms in 
�6�X�U�D�N�V�K�D�·�V��

Plan  

Findings in Jaypee 
Kensington  

Terms of the 
CA 

�<�(�,�'�$�·�V��
Objections  

Concessionai
re must 
indemnify 
YEIDA for all 
costs 
incurred due 
to failure to 
perform 
obligation 
under the CA 
[@ p. 60, 
Compilation ] 

ready and  
willing to 
execute all 
future works, 
as and when 
required, as 
per the CA. 
Suraksha is 
willing to bear 
all costs as per 
the CA [ paras 
16(c) and (d), 
p. 89, 
Compilation ].  

(iii)  Suraksha 
must be 
strictly bound 
by its 
undertaking . 

III.  64.7% ADDITIONAL COMPENSATION PAYABLE TO FARMERS 

[Subject to dispute  in Arbitration ] 

After discussing 
�<�(�,�'�$�·�V�� �F�O�D�L�P����
�6�X�U�D�N�V�K�D�·�V�� �3�O�D�Q��
only provides for 
payment of INR 
10 lakhs (as 
against the 
claim of INR 
1689 crores) 
[paras 20.3 �²
20.8, pp. 68 �²
78, 
Compilation ]. 

After noting the 
pendency of 
proceedings in 
relation to the claim 
[paras. 88, 89 & 
92,  pp. 16, 18 & 21, 
Compilation ], it was 
held that:  

(i) Resolution plan 
must  provide for 
liability towards 
additional 
compensation 
[para 106, p. 42, 
Compilation ]. 

(ii) Concessionaire  is 
liable for payment 
of additional 

(i) Clause 3.2(v) : 
JIL is to bear 
the entire 
cost o f 
Yamuna 
Expressway 
[@ p. 53, 
Compilation
].  

(ii)  As per 
clauses 4.1(d) 
and 4.3(c)  of 
CA, 
acquisition 
cost shall be 
actual 
compensati o
n paid to 

The Plan [ paras. 
(o) �² (t), pp. 140 �² 
141, 
Compilation ]: 

(i) Fails  to provide 
for acquisition  
cost (i.e., 
actual/ 
additional 
compensation) 
as per the CA.  

(ii) Fails to provide 
for the 
contingency  of 
payment of 
additional 
compensation 
and deflects 
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Terms in 
�6�X�U�D�N�V�K�D�·�V��

Plan  

Findings in Jaypee 
Kensington  

Terms of the 
CA 

�<�(�,�'�$�·�V��
Objections  

compensation. 
The Plan  
providing 
otherwise 
amounts to an 
impermissible 
alteration of the 
CA [para 106.1, 
pp. 42 -43, 
Compilation ]. 

(iii)  YEIDA is not 
responsible for 
collection of 
additional 
compensation 
[para 106.2, p. 
43, 
Compilation ]. 

landowners 
[@ pp. 56 & 
58, 
Compilation ] 

 

the liability 
back onto 
YEIDA.  

(iii)  If Suraksha 
will not bear 
this cost , then 
YEIDA will 
have to, 
resulting in 
material 
alteration of 
the CA and 
violation of 
Jaypee 
Kensington . 

 

IV.  RELIEFS & CONCESSIONS SOUGHT IN THE PLAN  

Following reliefs 
have been 
sought under 
�6�X�U�D�N�V�K�D�·�V�� �3�O�D�Q��
[para 37, pp. 
81 �²82, 
Compilation ]: 

(a)  �5�H�O�L�H�I�V�� �¶�D�·��
�D�Q�G�� �¶�E�·: 
transfer of 
79 acres of 
land; 
treatment of 
capital cost 
and handing 
over of 
NOIDA �²
Greater 
NOIDA 
Expressway.  

(b) �5�H�O�L�H�I�� �¶�F�·: 
extension of 

(i) Para 103  �² Any 
tinkering with CA 
could not be 
carried out 
without approval 
and consent of 
�<�(�,�'�$���� �<�(�,�'�$�·�V��
approval is sine 
qua non  for 
approval of the 
plan, particularly 
qua the terms 
related to  YEIDA 
[pp. 36 �² 37, 
Compilation ]. 

(ii) Para 104.4  �² Any 
alteration in 
essentials of CA 
would require 
consent of YEIDA 

(i) Land is to be 
transferred in 
accordance 
with Chapter 
IV of the CA 
and subject 
to the terms 
contained 
therein.  

(ii) Clause 3.1:  
Concess ion is 
granted for a 
period of 36 
years [p. 53, 
Compilation ] 

�5�H���� �5�H�O�L�H�I�V�� �¶�D�·��
�D�Q�G���¶�E�· 

(i) This is 
admittedly 
covered under 
the CA. As per 
Jaypee 
Kensington 
Judgment , 
�<�(�,�'�$�·�V��
consent is sina 
qua non . 
Suraksha may 
approach 
YEIDA for 
these matters 
and YEIDA 
shall consider 
the same in 
terms of the CA 
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Terms in 
�6�X�U�D�N�V�K�D�·�V��

Plan  

Findings in Jaypee 
Kensington  

Terms of the 
CA 

�<�(�,�'�$�·�V��
Objections  

the CA by 15 
years.  

(c) �5�H�O�L�H�I�� �¶�G�·: 
return of 
deposit of 
INR ~35 
crores.  

(d) �5�H�O�L�H�I�V�� �¶�H�·��
�D�Q�G�� �¶�J�·: 
revision of 
toll as per 
law and 
issue of 
approvals.  

(e) �5�H�O�L�H�I�� �¶�I�·: 
compensatio
n for alleged 
delay.  

[p. 40, 
Compilation ]. 

(iii)  Para 107  �² 
�:�L�W�K�R�X�W�� �<�(�,�'�$�·�V��
consent, 
resolution 
applicant cannot, 
by way of relief 
clause in the 
plan, seek [ p. 44, 
Compi lation ]: 

�x �<�(�,�'�$�·�V��
withdrawal 
from pending 
litigation.  

�x Extinguishme
nt of existing 
liability.  

�x Extension of 
time period of 
the CA.  

and having 
regard to 
public interest 
[para (f) (1), p. 
144, 
Compilation ] 

�5�H�����5�H�O�L�H�I���¶�F�· 

(ii) As per Jaypee 
Kensington 
Judgment [ @ 
para 107, p. 
44, 
Compilation ], 
extension of 
CA cannot be 
sought by way 
of relief clause 
in a resolution 
plan without 
the consent of 
YEIDA. 
Suraksha may 
approach 
YEIDA for this 
and YEIDA 
shall consider 
the same in 
terms of the CA 
and having 
regard to 
public interest 
[para 2,  p. 
145, 
Com pilation ]. 

�5�H�����5�H�O�L�H�I���¶�G�· 

(iii)  This relief is 
unparticularis
ed and vague �² 
YEIDA is 
unclear as to 
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Terms in 
�6�X�U�D�N�V�K�D�·�V��

Plan  

Findings in Jaypee 
Kensington  

Terms of the 
CA 

�<�(�,�'�$�·�V��
Objections  

what deposit is 
being referred 
to [ para 3,  p. 
145, 
Compilation ]. 

(iv) YEIDA is not 
liable to return 
any amount.  

�5�H���� �5�H�O�L�H�I�V�� �¶�H�·��
�D�Q�G���¶�J�· 

(v) This pertains 
to discharge of 
YE�,�'�$�·�V��
statutory 
functions. No 
directions can 
be issued to 
YEIDA in 
relation to its 
statutory 
functions 
[para 4,  p. 
146, 
Compilation ] 

(vi) IBC cannot 
override 
statutory 
�D�X�W�K�R�U�L�W�\�·�V��
right and 
public duty to 
control and 
regulate �² 
Municipal 
Corporation of 
Greater 
Mumbai v. 
Abhilash Lal , 
2019 SCC 
OnLine SC 
1479 [ @ para 
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Terms in 
�6�X�U�D�N�V�K�D�·�V��

Plan  

Findings in Jaypee 
Kensington  

Terms of the 
CA 

�<�(�,�'�$�·�V��
Objections  

48, p. 106, 
Compilation . 

�5�H�����5�H�O�L�H�I���¶�I�· 

(vii)  Request in 
this respect is 
vague and 
lacking in 
particulars. 
YEIDA denies 
any liability to 
pay any 
compensation 
�² same is not 
provided 
under the CA. 
No delay is  
attributable to 
YEIDA [ para 
5,  p. 146, 
Compilation ] 

V. TRANSFER AND MONETISATION OF BENEFICIAL INTEREST IN 

LAND PARCELS TO ASSENTING FINANCIAL CREDITORS  

Suraksha's Plan 
proposes to 
transfer the 
"beneficial 
interest' in a 
substantial part 
of the Project 
Land to 
assenting 
Financial 
Creditors and 
proposes to 
monetize such 
land parcels for 
repayment of 
debt [para 

(i) Para 103  �² Any 
tinkering with CA 
could not be 
carried out 
without approval 
and con sent of 
�<�(�,�'�$���� �<�(�,�'�$�·�V��
approval is sine 
qua non  for 
approval of the 
plan, particularly 
qua the terms 
related to YEIDA 
[pp. 36 �² 37, 
Compilation ]. 

(ii) Para 104.4  �² Any 
alteration in 

Concessi onaire 
only holds 
leasehold 
interest 
[expressway 
land @ clause 
4.1(b), p. 56 and  
LFD land @ 
clause 4.3(a), p. 
58 of the 
Compilation ].  

(i) Concessionaire 
only holds 
leasehold 
interest and 
such interest 
can be dealt 
with only in 
terms of the CA 
(including 
obligation to 
pay acquisition 
cost & 
additional 
compensation.  

(ii) Suraksha 
states it is 
transferring 
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Terms in 
�6�X�U�D�N�V�K�D�·�V��

Plan  

Findings in Jaypee 
Kensington  

Terms of the 
CA 

�<�(�,�'�$�·�V��
Objections  

15.16, p. 84, 
Compilation ]. 

essentials of CA 
would require 
consent of YEIDA 
[p. 40, 
Compilation ]. 

 

only the 
leasehold 
rights obtained 
by the CD 
under the CA. 
No transfer 
charges are 
payable under 
the CA [ para 
26, p. 90, 
Compilation ]. 

(iii)  It must be 
clarified that 
the transfer is 
limited to the 
interest held 
by the 
Concessionaire 
and would be 
subject to the 
terms of the 
CA. 

 

57 .  While emphasizing on its claim regarding the Additional Compensation 

payable to the farmers, YEIDA, in its pleadings as well as submissions made 

during the course of hearing, has stated the following:  

 

57.1  Under the Concession Agreement ( CA), the Concessionaire - JIL is liable 

to pay the entire actu �D�O�� �´�D�F�T�X�L�V�L�W�L�R�Q�� �F�R�V�W�µ�� �R�I�� �W�K�H�� �3�U�R�M�H�F�W�� �/�D�Q�G���� �6�S�H�F�L�I�L�F�D�O�O�\����

Clause 4.1(d) and 4.3(c)  of the CA  provide s �W�K�D�W���´�7�K�H���$�F�T�X�L�V�L�W�L�R�Q���F�R�V�W���V�K�D�O�O���E�H��

�W�K�H�� �D�F�W�X�D�O�� �F�R�P�S�H�Q�V�D�W�L�R�Q�� �S�D�L�G�� �W�R�� �W�K�H�� �O�D�Q�G�� �R�Z�Q�H�U�V�µ���� �$�F�F�R�U�G�L�Q�J�O�\���� �<�(�,�'�$�� �K�D�G��

raised a demand /claim  of approx imately  Rs.1689  Crores towards the 

additional compensation payable to the farmers.  
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57.2  It is submitted  by YEIDA that the Project Land was acquired by it under 

the following three modes:  

a. Under the provisions of the Land Acquisition Act, 1894;  

b.  From Noida Industrial Development Authority under a Deed of 

Assignment; and  

c. From private land -owners through sale deeds.  

 

57.3  The acquisition of a part of the Project Land was challenged in a batch  

of writ petitions in Gajraj  &  Ors. v. State of UP &  Ors. (CWP No. 37443 of 

2011)  before the Allahabad High Court , wherein it was held that the 

petitioners therein were entitled to the additional compensation to the tune of 

������������ �I�R�U�� �W�K�H�L�U�� �O�D�Q�G�� ���´Gajraj Ju dgment �µ������ �7�K�H�� �&�R�X�U�W�� �D�O�V�R�� �G�L�U�H�F�W�H�G�� �W�K�D�W�� �W�K�H��

relevant authority  i.e.,  NOIDA may consider extending this benefit to other 

landowners , who were not before the Court.  Following the Gajraj Judgment, 

several former landowners demanded additional compensation. As with the 

subject land in the above matters, the acquisition for the remaining Project 

Land was challenged in over 700 writ petitions filed before the Allahabad High 

Court during 2007 to 2011. YEIDA too received representations from its 

allottees that their  development work was interrupted by farmer -landowners.  

 

57.4  Given the litigations and agitations, the Government of Uttar Pradesh 

set up a committee under the  Cabinet Minister of State of UP �² Mr. Rajendra 

�&�K�D�X�G�K�D�U�\�����´Chaudhary Committee �µ�����W�R���U�H�V�R�O�Y�H���W�K�H���L�V�V�X�H�V�����7�K�H���&�K�D�X�G�K�D�U�\��

Committee considered the views of all the stakeholders and finally, 

recommended the grant of additional compensation of 64.7% to former 

landowners , whose land s were acquired by YEIDA.  
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57.5  The recommendation of the Chaudhary Committee was accepted and 

approved by the UP Govt , which issued an order dated 29 August 2014  

���Ǵovernment Order �µ���� �G�L�U�H�F�W�L�Q�J�� �<�(�,�'�$�� �W�R�� �H�Q�V�X�U�H�� �S�D�\�P�H�Q�W�� �R�I�� �D�G�G�L�W�L�R�Q�D�O��

comp ensation to all the landowners. The cost of the additional compensation 

was to be recouped from allottees and included in the costing of future 

allotment of land by YEIDA.  

 

57.6  The said Government Order was challenged before the High Court of 

Allahabad  and the same was struck down. It is further submitted by YEIDA 

that Special Leave Petitions (SLP(C) No. 009891 - 009910/2020 and SLP(C) 

No. 010015 - 010034/2020)  �D�J�D�L�Q�V�W���W�K�H���M�X�G�J�P�H�Q�W���R�I���W�K�H���+�R�Q�·�E�O�H���+�L�J�K���&�R�X�U�W��

�D�U�H���F�X�U�U�H�Q�W�O�\���S�H�Q�G�L�Q�J���E�H�I�R�U�H���W�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H��Court where the issue of 

the validity of the Government Order is under consideration.  

 

57.7   It is further submitted  by YEIDA that in terms of the CA, YEIDA raised 

the demand towards additional compensation on the Corporate Debtor /JIL . 

It is added that the demand was eventually challenged in the Arbitration. The 

Arbitral  Award held that the demand made by YEIDA was unsu stainable.  

 

57.8  It is further stated by YEIDA that it had challenged the abovesaid 

Arbitral Award under Section 34 of the Arbitration and Conciliation Act, 1996 

before the court of Ld. District Judge  Gautam Budh Nagar (Arbitration Case 

No. 3 of 2020).  

 

57 .9 It is submitted by YEIDA that the liability of the Concessionaire on 

account of additional compensation is pending adjudication in various 

proceedings. If the competent court finally confirms this liability, the 
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Concessionaire will be bound to discharge  the liability  under the terms of the 

Concession Agreement . 

 
58.  Further, i t is contend ed by YEIDA that the �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W��

upheld its objections , when the previous Resolution Plan of NBCC was under 

challenge . The summary findings  of the �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W relating to 

YEIDA in the JP Kensington as stated  by it  are submitted below : 

 

(i) The Concession Agreement  (CA) �F�D�Q�Q�R�W���E�H���D�O�W�H�U�H�G���´without the 

approval and consent �µ���R�I���<�(�,�'�$�� 
 

(ii)  The contingency towards the additional compensation must 

be provided for. YEIDA cannot be made liable to collect the 

additional compensation nor it  be made liable to pay the 

additional compensation towards the Expressway Land. Such 

provisions would be cont rary to the Concession Agreement.  
  

(iii)  Transfer of rights and obligations under the Concession 

�$�J�U�H�H�P�H�Q�W���P�X�V�W���E�H���´in accordance with the approval of YEIDA 

and with the execution of necessary tripartite documents as 

envisaged by CA. �µ 
 

(iv) None of the reliefs sough t can be granted to the resolution 

applicant. Such reliefs cannot be imposed on YEIDA and must 

�E�H���V�X�E�M�H�F�W���W�R���<�(�,�'�$�·�V���F�R�Q�V�H�Q�W�� 

 
59 . Furthermore, i t is stated by YEIDA that the Resolution P lan of Suraksha 

contains various errors , as  summarized below : 

 

59.1  �6�X�U�D�N�V�K�D�·�V�� �3�O�D�Q�� �K�D�V�� �L�J�Q�R�U�H�G�� �W�K�H�� �F�R�Q�F�O�X�V�L�Y�H�� �G�H�W�H�U�P�L�Q�D�W�L�R�Q�� �D�Q�G�� �W�K�H��

�S�U�L�Q�F�L�S�O�H�V�� �V�H�W���R�X�W���E�\�� �W�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W���� �6�X�U�D�N�V�K�D�·�V�� �3�O�D�Q�� �S�U�R�Y�L�G�H�V��

for payment of Rs.10 lakhs towards the amount of additional compensation.  
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59.2  Suraksha ha �V���D�G�P�L�W�W�H�G���W�K�D�W���L�W���´�F�D�Q�Q�R�W���S�U�R�Y�L�G�H���I�R�U���W�U�H�D�W�P�H�Q�W���Z�K�L�F�K���L�V��

wholly illogical and that amounts to material alterations in terms of the 

�&�R�Q�F�H�V�V�L�R�Q���$�J�U�H�H�P�H�Q�W���µ 

 

59.3  Having admitted that it cannot treat the liability regarding additional 

compensation in any man ner except as provided under the Concession 

Agreement, Suraksha was necessarily bound to make a provision for the 

entire acquisition cost, and specifically for the additional compensation, to 

�F�R�Q�I�R�U�P���Z�L�W�K���W�K�H���&�R�Q�F�H�V�V�L�R�Q�D�L�U�H�·�V���R�E�O�L�J�D�W�L�R�Q���X�Q�G�H�U���&�O�D�X�V�H�V�����������G) and 4.3(c) 

�R�I���W�K�H���&�$���Z�K�L�F�K���U�H�T�X�L�U�H�V���L�W���W�R���E�H�D�U���´the actual compensation paid to the land 

�R�Z�Q�H�U�V�µ.  

 

59.4  �$�V�� �6�X�U�D�N�V�K�D�·�V�� �3�O�D�Q�� �F�X�U�U�H�Q�W�O�\�� �V�W�D�Q�G�V�� ���L���H������with a provision of Rs.10 

�O�D�N�K�V�������L�W���Y�L�R�O�D�W�H�V���W�K�H���S�U�L�Q�F�L�S�O�H�V���V�H�W���E�\���W�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W, as follows:  

 

a) It fails to provide for the remaining Rs.1688.90 Crores of the 

liability towards additional compensation , and  
 

b) The liability of the remaining  Rs.1688.90 Crores has been 

deflected on to YEIDA, in violation of the terms of the CA. Such 

deflec tion of liability had been deprecated and denounced in the 

Jaypee Kensington.  
 

59.5  It may be noted that the RP itself had doubted whether the claim 

towards additional compensation could be extinguished in the manner 

proposed by the �6�X�U�D�N�V�K�D�·�V���3�O�D�Q�����,�Q���W�K�L�V���U�H�J�D�U�G�����<�(�,�'�$���K�D�V���G�U�D�Z�Q���U�H�I�H�U�H�Q�F�H��

�W�R���3�D�U�D�����������R�I���W�K�H���5�3�·�V���D�S�S�O�L�F�D�W�L�R�Q�����,���$�� No. 28 �������R�I���������������D�Q�G���W�K�H���5�3�·�V���U�H�S�R�U�W��

dated 10 June 2021 on the �6�X�U�D�N�V�K�D�·�V���3�O�D�Q�� 
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59.6  �7�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �Z�D�V�� �F�R�J�Q�L�]�D�Q�W�� �R�I�� �W�K�H�� �S�H�Q�G�H�Q�F�\�� �R�I�� �W�K�H 

matters concerning additional compensation before itself and before the 

Gautam Budh Nagar District Court. Mindfu l of the uncertainty in that regard, 

�W�K�H���+�R�Q�·�E�O�H��Apex Court directed that the contingency of the Concessionaire 

being found liable to pay these amounts, must be provided for.  

 

Reply of IRP  of JIL , Successful Resolution Applicant (SRA), IDBI Bank 

and Association of Home Buyers to the Objections of YEIDA (together 

referred to as the �´�6�X�S�S�R�U�W�H�U�V���W�R���W�K�H���3�O�D�Q�µ hereinafter)  

 

60 . The IRP  of JIL , the SRA, IDBI Bank and Associations of Home Buyers 

have filed their repl ies and Written Submissions to the objections of YEIDA 

�D�Q�G�� �V�W�D�W�H�G�� �W�K�D�W���W�K�H���6�X�U�D�N�V�K�D�·�V Resolution Plan is compliant in all respects 

and the objections of YEIDA ought to be rejected.  The Supporters of the Plan 

stated that : 

 

60.1  The Resolution Plan submitted by the SRA is in consonance with the 

Concession Agreement (CA) and it  does not alter the CA in any manner, 

whatsoever. In this regard , they have referred to  paragraph 20.9 (@ Page 77) 

of the Resolution Plan , which reads thus : 

� 2́0.9. It is submitted that the Resolution Applicant has not 

carried out any  alterations in the Concession Agreement under 

the garb of the Resolution  Plan, it has only lawfully provided 

treatment to Claim in terms of provisions  of the Code in order to 

have  clean slate / fresh plate in line with several  Honourable 

�6�X�S�U�H�P�H���&�R�X�U�W���-�X�G�J�P�H�Q�W�V���µ 
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60. 2 The Resolution Plan is in compliance of the provisions of the Code as 

well as the observations and findings of the Ho �Q�·�Ele Supreme Court in the 

Jaypee �.�H�Q�V�L�Q�J�W�R�Q���-�X�G�J�P�H�Q�W�µ�� 

�5�H�S�O�\���R�I���´�6�X�S�S�R�U�W�H�U�V���W�R���W�K�H���3�O�D�Q�µ with  respect to  �<�(�,�'�$�·�V Claims 

pertaining to External Development Charges including interest and 

pending works ( termed as �´�(�'�&���D�Q�G���3�H�Q�G�L�Q�J���:�R�U�N�V�µ hereinafter ) 

 

60. 3 The admitted claim of YEIDA pertaining to EDC including interest and 

pending works is R s.461 Crore s. The Resolution Plan provides for payment of 

Rs.10 lakh towards these admitted claims of YEIDA.  In this regard, YEIDA 

has objected that the R esolution Plan is contrary to the  Clause 3. 2 and 7.2.1(j) 

of the Concession Agreement, and therefore, results in alteration of the 

�&�R�Q�F�H�V�V�L�R�Q���$�J�U�H�H�P�H�Q�W���Z�L�W�K�R�X�W���<�(�,�'�$�·�V���F�R�Q�V�H�Q�W�� In response to the aforesaid 

contention , the following is stated by t he Supporters of the Plan : 

(i) YIEDA being  an operati onal creditor, the liquidation value owed 

�W�R���L�W���L�V���¶�1�L�O�·�� and only Rs.461 Crores was admitted out of a total claim of 

Rs.6,111.591 Crores, a decision which was not challenged by YIEDA.  

The payment proposal for YEIDA is in compliance with Regulation  37(f) 

of the CIRP Regulations and Section 30(2) of the IBC.  

(ii)  �7�K�H���W�U�H�D�W�P�H�Q�W���R�I���<�(�,�'�$�·�V���F�O�D�L�P���Z�K�L�F�K���L�V���R�Q�O�\���H�[�W�L�Q�J�X�L�V�K�P�H�Q�W���R�I��

its claim as per the provisions of the IBC cannot be said to be contrary 

to the provisions of the IBC and the Jaypee Kensington Judgme nt, and 

does not amount to alteration of the Concession Agreement. The 

�5�H�V�R�O�X�W�L�R�Q�� �3�O�D�Q�� �G�H�D�O�V�� �Z�L�W�K�� �<�(�,�'�$�·�V�� �F�O�D�L�P�V�� �D�V�� �D�Q�\�� �R�W�K�H�U�� �R�S�H�U�D�W�L�R�Q�D�O��

creditor without any bias.  
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(iii ) �7�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���L�Q���W�K�H��Jaypee Kensington  provided 

against the alteration o �I���W�K�H���&�R�Q�F�H�V�V�L�R�Q���$�J�U�H�H�P�H�Q�W���L�Q���O�L�J�K�W���R�I���1�%�&�&�·�V��

plan wherein (i) the responsibility of the additional compensation was 

shifted to the SPVs (created under th at  plan) and Home Buyers, (ii) 

responsibility of collecting the additional compensation, if determined  

at a future date, was shifted to YEIDA, (iii) creation of SPV itself, 

splitting up of rights available to the Concessionaire vis -a-vis the 

Expressway and the land, in each case without specific approval of 

YEIDA , and (iv) hiving off of land. It was i n these specific contexts , the 

provisions of the NBCC plan were held to alter the terms of the CA. 

However, in the present case , �W�K�H�� �6�X�U�D�N�V�K�D�·�V�� �5�Hsolution Plan only 

extinguishes claims of YEIDA and other creditors in accordance with 

the provisions of the IBC.  

(iv) The Jaypee Kensington  is only limited to variation of the terms 

of the CA and that the �6�5�$�·�V right to settle and extinguish the debt of 

the creditor as per the provisions of applicable law including the IBC 

and allied regulations cannot be construed as variation of the terms of 

the Concession Agreement.  

(v) The SRA has  only lawfully provided treatment to the claims in 

terms of provisions of  the IBC in order to have clean slate / fresh plate 

�L�Q���O�L�Q�H���Z�L�W�K���D���F�D�W�H�Q�D���R�I���M�X�G�J�P�H�Q�W�V���S�D�V�V�H�G���E�\���W�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W��

(Jaypee Kensington , para 135.1); Ghanshyam Mishra and Sons 

Private Limited v. Edelweiss Asset Reconstruction Company 

Limited , Civil A ppeal No. 1554 of 2021 (para 86); and Essar Steel India 
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Ltd. Committee of Creditors v. Satish Kumar Gupta , (2020) 8 SCC 

531 (para 107).  

(vi) Further, t �K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���L�Q���W�K�H���F�D�V�H���R�I��Swiss Ribbons 

Pvt. Ltd. and Ors. Vs. Union of India  (UOI) and Ors  ((2019) 4 SCC 17), 

and Committee of Creditors of Essar Steel India Limited Through 

Authorised Signatory v. Satish Kumar Gupta & amp; Ors . (Civil 

Appeal No. 8766 -67 of 2019), has held that the payment of liquidation 

value to the operational creditors is fa ir and equitable treatment of such 

creditors under the IBC and a resolution plan which provides for such 

payment, is a valid resolution plan under the IBC.  

(vii) The proposal for YEIDA is based on the commercial discretion of 

the SRA and approv al  by the C oC in exercise of its commercial wisdom. 

(India Resurgence ARC Private Limited v. M/S. Amit Metaliks 

Limited  (2021) SCC OnLine SC 409) (para 11)) .  

(viii)  As laid down in the Jaypee Kensington  (at para 77.3), it is not 

within the scope of Adjudicating Auth ority to assess the resolution plan 

in question on the basis of quantitative analysis.  

(ix ) �7�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���K�D�V���Q�R�Z�K�H�U�H���L�Q�Y�L�W�H�G���U�H�V�R�O�X�W�L�R�Q���S�O�D�Q��

with a direction to pay the entire claim of YEIDA. If such direction is 

given, it shall tantamount to preferential payment to a class of creditors 

over another, say income tax claims which shall be against the 

discipline of the IBC (para 22.5 of Jaypee Kensington ). 
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(x) �7�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���K�D�V���J�L�Y�H�Q���S�D�U�D�P�R�X�Q�W���L�P�S�R�U�W�D�Q�F�H���W�R��

the provisions of the Code and has directed the fresh/modified plans to 

be in compliance with the provisions of the IBC and allied regulations. 

(para 223 of Jaypee Kensington ). 

60. 4 The Hon �·ble Supreme Court only directed the parties to submit a plan 

as per the provisions of the Code, by following discipline of the Code and same 

has been done. YEIDA cannot arm twist the Resolution Applicant for recovery 

of its operational debt, preferentially und er the garb of Concession Agreement. 

Such a treatment would be contrary to the provisions of the Code.  

60. 5 YEIDA being an operational creditor, stands at par with other 

operational creditors and treatment given by the SRA to such an operational 

debt of an  operational creditor does not violate any provisions of law and does 

not tinker the Concession Agreement. It is necessary to note that the primary 

objective of the CIRP is to resolve insolvency of the Corporate Debtor and 

Resolution Plan submitted by Reso lution Applicant provides best possible 

treatment to all stakeholders. Recovery on part of one creditor could not be 

allowed to become a reason for jeopardizing the resolution of the Corporate 

Debtor. The Resolution Plan has been approved by the CoC in its  commercial 

wisdom, hence an operational creditor does not have any right to challenge 

the Resolution Plan approved by 98.66% voting share of the CoC.  
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�5�H�S�O�\���R�I���´�6�X�S�S�R�U�W�H�U�V���W�R���W�K�H���3�O�D�Q�µ with respect to  Additional 

Compensation payable to YEIDA  

 

60. 6 It is submitted that YEIDA has raised the objection that under the 

Resolution Plan, payment of Rs.0.10 Crore only is proposed against the claim 

towards  64.7% of additional compensation total amounting to  Rs.1,689 Crore.  

60. 7 It is further submitted that Y EIDA has raised another  objection that as 

per  Clause 4.1(d) and 4.3(c) of the Concession Agreement , the acquisition cost 

shall be the actual compensation paid to the landowners. Accordingly, the 

same should be borne by the Corporate Debtor.  By not providing for payment 

of Rs.1,688.90 Crores towards the additional compensation, the liability has 

been deflected onto YEIDA , which is in violation of the Concession Agreement.   

In response to the above objection s, Supporters of the Plan have  stated  that:  

(i)    T�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W�����L�Q���6�/�3���&�����1�R�������������������² 009910/2020 

and SLP(C) No.010015 �² 010034/2020, dated May 19, 2022), uph eld 

the validity of the Government Order dated 29.08.2014 . H owever, 

whether such additional compensation is payable by Y EIDA or by 

Corporate Debtor is disputed and the matter is sub  judice. It is further 

stated that there is an Arbitral Award dated 02 .11 .2019 in favour of 

JIL , which has been challenged by YEIDA before  the Gautam Budh 

Nagar District Court and is pending. It is further stated that Arbitral 

Tribunal had passed an award, in favo ur of the Corporate Debtor by 

stating that the Corporate Debtor is not liable to pay any amount to 

YEIDA towards additional compensation.  
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(ii)  �7�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �D�F�N�Q�R�Z�O�H�G�J�H�G�� �L�Q�� �Whe Jaypee 

Kensington  (para 106), the pendency of the dispute and the fact that 

liability towards additional compensation may ultimately be fastened 

upon the Corporate Debtor and therefore , it is important that this 

liability be dealt with under the Resolut �L�R�Q���3�O�D�Q�����6�X�U�D�N�V�K�D�·�V���U�H�V�R�O�X�W�L�R�Q��

plan does provide for the contingency if such liability is fastened onto 

JIL, so that the Resolution Applicant could proceed on a fresh/clean 

slate, in line with observations in Jaypee Kensington  (para 135.1) and 

law laid do �Z�Q���E�\���W�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W����Ghanshyam Mishra And 

Sons Private Limited v. Edelweiss Asset Reconstruction Company 

Limited , Civil Appeal No. 1554 of 2021 (para 86); and Essar Steel India 

Ltd. Committee of Creditors v. Satish Kumar Gupta , (2020) 8 SCC 

531  (para 107)).  

(iii)  �+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W�·�V���R�E�V�H�U�Y�D�W�L�R�Q���L�Q��Jaypee Kensington  was 

in relation to the provisions of the NBCC plan which provided for (i) 

collection of amounts  by YEIDA from end users in relation to the 

�G�H�Y�H�O�R�S�P�H�Q�W�� �O�D�Q�G�� �D�Q�G�� ���L�L���� �<�(�,�'�$�·�V�� �O�L�D�E�L�O�L�W�\�� �W�R�� �E�H�D�U�� �D�Q�G�� �S�D�\�� �W�K�H�� �H�Q�W�L�U�H��

�D�P�R�X�Q�W���I�R�U���H�[�S�U�H�V�V�Z�D�\���O�D�Q�G�����Z�K�L�F�K���L�V���Q�R�W���W�K�H���F�D�V�H���L�Q���6�X�U�D�N�V�K�D�·�V���S�O�D�Q�� 

(iv)  YEIDA is an operational creditor and it is admitted position on 

behalf of YEIDA that disputed/contingent claim is of the nature of an 

operational debt. Even YEIDA has filed its claim as an operational 

creditor (Form B - Annexure 3 to the Application). Thus, being an 

operational creditor, YEIDA is entitled to only the li quidation value as 
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per provisions of Section 30(2) of the IBC, which in the present case is 

�F�D�O�F�X�O�D�W�H�G���W�R���E�H���´�1�L�O�µ�� 

(v)  Extinguishment of debt cannot be construed to mean 

amendment of the Concession Agreement. The Resolution Applicant 

can exercise its dis cretion in diluting the claim of YEIDA in commercial 

terms. There is no provision under the IBC which prescribes that a 

resolution applicant is required to provision for the entire sum admitted 

/ due to a given creditor under the resolution plan and to the  contrary, 

in terms of Regulation 37 of the CIRP Regulations may inter alia reduce 

the amount payable to the creditors. It is the commercial discretion of 

the Resolution Applicant to stipulate the commercial terms of the 

Resolution Plan, and for the CoC to  approve such a Resolution Plan in 

exercise of its commercial wisdom.  

(vi)  YEI�'�$�·�V�� �L�Q�W�H�U�S�U�H�W�D�W�L�R�Q�� �R�I�� �W�K�H��Jaypee Kensington  that the 

resolution plan for the Corporate Debtor must provide for payment of 

the entire additional compensation is erroneous. The o bservations of 

�W�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �F�D�Q�Q�R�W�� �E�H�� �L�Q�W�H�U�S�U�H�W�H�G�� �W�R�� �P�H�D�Q�� �W�K�D�W�� �L�W��

directed the Resolution Applicant to provide  for the entire sum of the 

�F�O�D�L�P���L�Q���W�K�H���5�H�V�R�O�X�W�L�R�Q���3�O�D�Q�����7�K�H���+�R�Q�·�E�O�H��Apex Court did not hold as 

contended and it has not indicated an y manner to override the 

requirements of the IBC and CIRP regulations.  

(vii)  �7�K�H�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �K�D�V�� �Q�R�Z�K�H�U�H indicated that 

Resolution plan will provide for and pay entire claim of YEIDA , the 

Operational Creditor . If such is the claim and treatment , it wi ll 
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tantamount to preferential payment to a class of creditors over another, 

say income tax claims , which shall be against the discipline of the Code 

(para 22.5 of Jaypee Kensington ). 

(viii)  Further, YEIDA never objected to the quantum of compensatio n 

payable and now it is an afterthought, misinterpreting the directions of 

the Supreme Court and misleading the Tribunal for payment of entire 

claim thereby making IBC as a recovery tool. Focus of IBC is on 

resolution of the corporate debtor as a going con cern and it is not a 

recovery legislation for the creditors (para 63.2 at page 143 -144 of  

Jaypee Kensington ). 

(ix)  �7�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���K�D�V���J�L�Y�H�Q���S�D�U�D�P�R�X�Q�W���L�P�S�R�U�W�D�Q�F�H���W�R��

the provisions of the Code and has directed the fresh/ modified plans 

to be in c ompliance with the provisions of the Code and regulations 

(para 223 of Jaypee Kensington ). The contents of the same are 

reproduced below �²  

�´���������� �7�D�N�L�Q�J�� �D�O�O�� �W�K�H�� �I�D�F�W�V�� �D�Q�G���F�L�U�F�X�P�V�W�D�Q�F�H�V���L�Q�W�R�� �D�F�F�R�X�Q�W���D�Q�G���L�Q��

keeping with the spirit and purport of the orders p assed in the past, 

we are inclined to again exercise the powers under Article 142 of 

the Constitution of India and to enlarge the time for completion of 

CIRP concerning JIL while extending opportunity to the said 

resolution applicants Suraksha Realty and N BCC to submit 

modified/fresh resolution plans, which are compliant with 

the requirements of the Code and the CIRP Regulations and 

are in accord with the observations and findings in this 

�M�X�G�J�P�H�Q�W���µ 

         (Emphasis Supplied ) 
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Reply of �´�6�X�S�S�R�U�W�H�U�V���W�R���W�K�H���3�O�D�Q�µ with respect  to  Reliefs being 

inconsistent with the Concession Agreement  

 

60. 8 It is stated by the Support ers of the P lan that YEIDA has raised an 

objection that the Resolution Plan provides for unilateral imposition of �¶�U�H�O�L�H�I�V�·��

which amounts to alteration of the Concession Agreement and the same 

�F�D�Q�Q�R�W���E�H���G�R�Q�H���Z�L�W�K�R�X�W���<�(�,�'�$�·�V���F�R�Q�V�H�Q�W�� 

60. 9 In response, i t is submitted  by the Support ers of the P lan that the 

Resolution Plan is to be implemented by the Resolution Applicant  even if the 

reliefs and concessions under the Resolution Plan are not granted.  In this 

regard they have referred to the undertaking given by the SRA in 12 of the 

Resolution Plan, which reads thus : 

�´���������5�H�O�L�H�I�V���D�Q�G���&�R�Q�F�H�V�V�L�R�Q�V 

The reliefs and concessions s ought by the Resolution Applicants 

are more particularly contained in Annexure -II hereto. The 

Resolution Applicants undertake that they will implement this 

Resolution Plan, whether or not the reliefs and concessions are 

�J�U�D�Q�W�H�G���µ 

 

Reply of �´�6�X�S�S�R�U�W�H�U�V���W�R���W�K�H���3�O�D�Q�µ with respect to �<�(�,�'�$�·�V��objection 

regarding Transfer and monetisation of beneficial interest in land 

parcels to Assenting Financial Creditors  

60. 10     It is stated by the Supporters of the Plan that YEIDA has raised an 

objection regarding the provision relating to �´�E�H�Q�H�I�L�F�L�D�O�� �R�Z�Q�H�U�V�K�L�S�µ�� �R�I�� �O�D�Q�G��

parcels being transferred to the assenting financial creditors. The relevant 

provision in the plan (para 15.12 at page 34) reads as follows:  
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�´�,�W���L�V���K�H�U�H�E�\���F�O�D�U�L�I�L�H�G���W�K�D�W���W�K�H���$�V�V�H�Q�W�L�Q�J���,�Q�V�W�L�W�X�W�L�R�Q�D�O���)�L�Q�D�Q�F�L�D�O Creditors 

shall be free to sell or monetise the land parcels from  the date of transfer 

of beneficial ownership of the land parcels to  the Assenting Institutional 

Financial �&�U�H�G�L�W�R�U�V���µ 

60. 11     YEIDA has raised the following objections to the aforesaid clause:  

(i)  That the land in question has been given to JIL on lease and JIL 

owns only leasehold interest. Therefore, the transfer and monetization 

of land can only be limited to the leasehold Interest in the project land, 

and the ownership rights remain with YEIDA.  

(ii)  �$�Q�\�� �W�U�D�Q�V�I�H�U�� �R�I�� �´�E�H�Q�H�I�L�F�L�D�O�� �L�Q�W�H�U�H�V�W�µ�� �D�Q�G�� �V�X�E�V�H�T�X�H�Q�W�� �S�U�R�S�R�V�H�G��

monetization can only be concluded in accordance with the terms of the 

Concession Agreemen t and in a manner that shall ensure adherence to 

the terms of the Concession Agreement, including the obligation to pay 

the entire acquisition cost of the project land i.e., cost inclusive of 

additional compensation, when the liability arises.  

(iii)  That the transfer of such beneficial interest can only take place 

�´�D�I�W�H�U�� �S�D�\�P�H�Q�W�� �R�I�� �W�U�D�Q�V�I�H�U�� �F�K�D�U�J�H�V�� �L�Q�� �D�F�F�R�U�G�D�Q�F�H�� �Z�L�W�K�� �<�(�,�'�$�·�V 

�S�U�H�Y�D�L�O�L�Q�J���S�R�O�L�F�\�µ�� 

60. 12     In response to the aforesaid objections, t he Supporters of the 

Resolution Plan  have submitted the following : 

(i) By way of transferring the beneficial interest in the land in favo ur 

of assenting financial creditor s, Suraksha is only transferring/ sub -

leasing  the leasehold rights obtained by the Corporate Debtor under the 

terms  and condition of the Concession Agreement.  
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(ii)  To that effect, the resolution plan does not prescribe execution of 

any  sale deed for such transfer, which shows that the transfer is only 

of beneficial ownership i.e., leasehold interest in the land parcels.  

Resolution Plan does  not state that YEIDA will cease to be the owner  of 

the land. YEIDA will continue to be the owner of the land parcels,  in 

terms of the Concession Agreement.  

(iii)  Clause 4.3(d) of the Concession Agreement clearly stipulates that 

the Concessionaire shall be  entitled to further sub -lease developed  

undeveloped land to sub -lessees/end -users in its sole discretion  

without any further consent or approval or payment of any  charges/fees 

etc. to TEA �R�U���D�Q�\���R�W�K�H�U���U�H�O�H�Y�D�Q�W���$�X�W�K�R�U�L�W�\�µ�� 

(iv) Clause 4.3(e) of the Concess �L�R�Q���$�J�U�H�H�P�H�Q�W���V�W�L�S�X�O�D�W�H�V���W�K�D�W���´�V�X�E-

lease of part of the land by the Concessionaire, the same can be 

transferred  / assigned without requiring any consent or approval of or 

payment of  any additional charges, transfer fee, premiums, etc. to TEA 

or to any  othe r relevant authority and/or there can be subsequent 

multiple sub - �O�H�D�V�H�V���R�I���W�K�H���O�D�Q�G���L�Q���V�P�D�O�O�H�U���S�D�U�W�V���µ 

(v) Further, even the Lease Deed dated May 15, 2008 executed 

between  YEIDA and JIL for the project land (164.8 acres in Shahpur  

Goverdhanpur Khadar) pro vides an identical clause 4  which states   

that:  �´�7�K�H���/�H�V�V�H�H���V�K�D�O�O���K�D�Y�H���X�Q�I�H�W�W�H�U�H�G���U�L�J�K�W���W�R���V�X�E-lease the  whole or 

any part of the Demised Land, whether developed or  undeveloped, and 

whether by way of plots or constructed properties  or give on leave and 

license or otherwise dispose of its interest in the  Demised Land or part 
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thereof / permit to any person in any manner  whatsoever, without 

requiring any consent or approval of or payment  of any additional 

charges, transfer fee, premiums etc. to the Lessor o r to any other 

�U�H�O�H�Y�D�Q�W���D�X�W�K�R�U�L�W�\���µ 

(vi) Thus, the Concession Agreement and the Lease Deed, both 

clearly  stipulate that transfer charges are not payable to YEIDA for sub -

lease of developed/undeveloped land parcels. Therefore, the claim of  

transfer charges �L�V�� �F�R�Q�W�U�D�G�L�F�W�R�U�\�� �W�R�� �<�(�,�'�$�·�V�� �R�Z�Q�� �V�W�D�Q�F�H�� �W�K�D�W�� �W�K�H 

transfer of project land must necessarily be undertaken in accordance  

with the terms of the Concession Agreement (refer to para (v)(a)(3)  and 

(v)(b) of the Application at page 32 [PDF page 34]). By seeking  tr ansfer 

charges, YEIDA itself is attempting to alter the terms of the  Concession 

Agreement.  

(vii)  The acquisition cost of the land has already been claimed by 

YEIDA  as part of the CIRP and stands extinguished as per the resolution 

plan,  read with Regulation  37(f) of the CIRP Regulations. It being an  

operational debt which stands extinguished under the resolution plan,  

the obligation to make payment towards such debt cannot be revived  

and transferred to assenting Institutional Financial Creditors.  

61 . YEIDA has also filed its rejoinder and stated  the following : 
  

(i) The Resolution Plan is  manifestly inconsistent with the findings, 

observations and  conclusions of the Jaypee Kensington . There is an 

attempt  to justify the departure made by the Plan from t he said 
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judgment and  the inconsistencies therein , by placing reliance on 

provisions of the  Insolvency and Bankruptcy Code 2016 . 

(ii)  Section 30 of the Code mandates that the Resolution Plan must 

not  contravene any provision of law for the time being in for ce. Article  

141 of the Constitution of India mandates that the law declared by  the 

Supreme Court shall be binding on all courts within the territory  of 

India. The principles laid down in Jaypee Kensington  are thus, as a 

matter of law, binding on all courts , and the Resolution  Plan must 

conform to those principles.  

(iii)  �+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���P�D�G�H���W�K�H���I�L�Q�G�L�Q�J�V after specifically noting 

the provisions of the Code. The Supreme  Court found that even though 

the Code may ordinarily allow  modification of a contract, the 

�&�R�Q�F�H�V�V�L�R�Q�� �$�J�U�H�H�P�H�Q�W�� �E�H�L�Q�J�� �´�D contract entered into between the 

concessionaire and statutory  �D�X�W�K�R�U�L�W�\�����W�K�D�W���L�V�����<�(�,�'�$�«�µ���F�R�X�O�G���Q�R�W���E�H��

altered or tinkered with  �´�Z�L�W�K�R�X�W�� �W�K�H�� �D�S�S�U�R�Y�D�O�� �D�Q�G�� �F�R�Q�V�H�Q�W�� �R�I�� �W�K�H��

authority concerned, that  �L�V�����<�(�,�'�$�µ����Ther efore, YEIDA is not agreeable 

to the alterations sought to be  made to the Concession Agreement.  

(iv) By virtually extinguishing the claim and providing only Rs. 10  

Lakhs, the Resolution Plan has directly violated the provisions of the  

Concession Agreement.  It has shifted the liability of these costs to  

YEIDA in contradiction to Clauses 3.2 and 7.2.1(j) of the  Concession 

Agreement and amounts to its alteration. The contention  that the 

Resolution Applicant is only liable to carry out the work on  its own and 
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not liable to pay any amount to YEIDA towards the  same is without any 

basis and contrary to the provisions of the  Concession Agreement.  

(v) �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �K�D�V�� �X�Q�D�P�E�L�J�X�R�X�V�O�\�� �K�H�O�G�� �W�K�D�W�� �W�K�H��

Resolution  Plan for the Corporate Debtor must provide for payme nt of 

entire  additional compensation in the event the said liability is 

�´�X�O�W�L�P�D�W�H�O�\ �I�D�V�W�H�Q�H�G�µ���R�Q���&�R�U�S�R�U�D�W�H���'�H�E�W�R�U���-�,�/�����L�Q���D���P�R�G�H���D�Q�G���P�D�Q�Q�H�U��

that is  consistent with the terms of the Concession Agreement. The plea 

of the Resolution Applicants that the Author ity is an operational  

creditor with regard to the claim on account of additional  compensation 

does not at all have any legal basis and is clearly  contrary to the finding  

�R�I���W�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���Z�L�W�K���U�H�J�D�U�G to treatment of the said claim.  

 

OBSERVATIONS OF THE BENCH  

62 . Before, we proceed to adjudicate upon the objections of YEIDA, we  

observe from the SRA/ Suraksha �·�V���U�H�S�O�\���W�K�D�W���L�W��is will ing to execute and  bear 

all  cost s pertaining to � F́uture works �µ as per the terms of the Concession 

Agreement . The contents of the relevant reply,  reads thus : 

 
�´�F. The Resolution Applicant is ready and willing to  execute all 

the future works as and when required, as per the terms and 

conditions of the Concession Agreement.  With regard to work 

from which external development charges arise, it is submitted 

that the same is to be decided and done in future, therefore  

Resolution Applicant is not liable to pay the same as on today 

and will deal with the same in future as per terms of the 

Concession Agreement.  
 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 118  | 205  

 

d.  As the Resolution Applicant is willing to execute the future 

work, as and when required, and bear all the c osts under the 

terms and condition of the Concession Agreement, no amount is 

�G�X�H���D�Q�G���S�D�\�D�E�O�H���W�R���<�(�,�'�$���D�W���S�U�H�V�H�Q�W���µ 

 

Hence, i n view of the above  referred  willingness/undertaking of the SRA , 

the dispute with regard  �W�R�� �´Costs pertaining to unexecuted External 

�'�H�Y�H�O�R�S�P�H�Q�W���Z�R�U�N�V���D�Q�G���R�W�K�H�U���I�X�W�X�U�H���Z�R�U�N�V���µ���U�H�T�X�L�U�H�V���Q�R���D�G�M�X�G�L�F�D�W�L�R�Q�� 
 

63 . We have heard the Ld. Senior Counsels for YEIDA, SRA/Suraksha , IDBI 

Bank and Ld. Counsels for IRP of JIL �D�Q�G�� �+�R�P�H�� �%�X�\�H�U�V�·�� �$�V�V�R�F�L�D�W�L�R�Q, at 

length. We have also per used the documents filed by the parties regarding the 

objections raised by YEIDA to the Resolution Plan  and replies as well as 

written submissions thereto . 

64 . �,�Q���Q�X�W�V�K�H�O�O�����<�(�,�'�$���K�D�V���R�S�S�R�V�H�G���W�K�H���6�X�U�D�N�V�K�D�·�V���5�H�V�R�O�X�W�L�R�Q���3�O�D�Q���R�Q���W�K�H��

following four grounds:  

a) Meagre provision of Rs. 10 Lakhs in the Resolution Plan for 

payment to YEIDA towards the claim of External Development Charges 

results in tinkering with the terms of the Concession Agreement, which 

�L�V���D�J�D�L�Q�V�W���W�K�H���P�D�Q�G�D�W�H���R�I���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���S�D�V�V�H�G���L�Q��Para 103 of 

the Jaypee Kensington Judgement ; 

b) Meagre provision of Rs. 10 Lakhs in the Resolution Plan for 

payment to YEIDA towards the Additional Compensation of Rs 1689 

Crores violates Para 106 of the Jaypee Kensington Judgement ;  

c) The Reliefs and Con cession sought in the Resolution Plan tinkers 

with the terms of the Concession Agreement ; and  
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d) The Resolution Applicant cannot t ransfer and pass on beneficial 

interest in land parcels to the A ssenting Financial Creditors . 

65.  Per Contra, the � Śupporters of Plan �µ have raised the following defence:  

a) YEIDA is an Operational Creditor and extinguishment of its claim 

in line with other Operational Creditors, is in accordance with the 

provisions of IBC, 2016 and therefore, cannot be  said to be tinkering with 

the terms of the Concession Agreement.  

b) As regards to the Additional Compensation payable to farmers, 

the YEIDA being an Operational Creditor, under the scheme of IBC, 

cannot be given preference over other Financial and Operational 

Creditors.  

c) The Successful Resolution Applicant / Suraksha has given 

undertaking in Clause 12 of the Resolution Plan that even if no reliefs 

and concessions are granted to it, they will implement the Plan.  

d) In terms of  Clause 4.3(d) of the Concession Agreement , the 

Resolution Applicant is entitled to further sub -lease the developed /  

undeveloped land to sub -lessees/end -users at its sole discretion  without 

any further consent or approval or payment of any  charges/fees etc . 

66. In order to examine the contention of YEIDA that whether non -payment 

of External Development Charges results in tinkering of the Concession 

Agreement, we would like to visit Para 103 and 104 of the Jaypee 

Kensington , which reads thus : 
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� 1́03. The contract in  question, the CA, even though not a statutory one, 

is nevertheless a contract entered into between the concessionaire and 

statutory authority, that is, YEIDA. It is needless to observe that even if 

in the scheme of IBC, a resolution plan could modify the terms of a 

contract, any tinkering with the contract in question, that is, the 

Concession Agreement, could not have been carried out without 

the approval and consent of the authority concerned, that is, 

YEIDA.  Any doubt in that regard stands quelled with r eference to 

Regulation 37 of CIRP Regulations that requires a resolution plan to 

�S�U�R�Y�L�G�H�� �I�R�U�� �Y�D�U�L�R�X�V�� �P�H�D�V�X�U�H�V�� �L�Q�F�O�X�G�L�Q�J�� �¶�Q�H�F�H�V�V�D�U�\�� �D�S�S�U�R�Y�D�O�V�� �I�U�R�P�� �W�K�H��

Central and State Governments and other authorities. The authority 

concerned in the present case, YEIDA, i s the one established by the State 

Government under the U.P. Act of 1976 and its approval remains sine 

qua non for validity of the resolution plan in question, particularly qua 

the terms related with YEIDA. The stipulations/assumptions in the 

resolution pl an, that approval by the Adjudicating Authority shall 

dispense with all the requirements of seeking consent from YEIDA for any 

business transfer are too far beyond the entitlement of the resolution 

applicant. Neither any so -called deemed approval could be foisted upon 

the governmental authority like YEIDA nor such an assumption stands in 

conformity with Regulation 37 of the CIRP Regulations.  

104. Furthermore, the suggestion that Clause 18.1 of the CA had been a 

one-time measure and that stands exhausted wit h creation of JIL as SPV 

�D�Q�G�� �W�U�D�Q�V�I�H�U�� �R�I�� �R�U�L�J�L�Q�D�O�� �F�R�Q�F�H�V�V�L�R�Q�D�L�U�H�·�V�� �U�L�J�K�W�V�� �W�R�� �-�,�/���� �K�D�V�� �L�W�V�� �R�Z�Q��

shortcomings. The concept and purport of Clause 18.1, of course, at the 

relevant time had been of the obligation on the original concessionaire to 

execute the doc uments for creation of SPV and this clause came in 

operation when JIL was created as an SPV. However, it would be wholly 

unrealistic to say that once JIL was created as an SPV, the said Clause 

18.1 stood exhausted and there remained no obligation on the pa rt of JIL 

(as the substituted concessionaire) to execute the necessary documents 

if it would propose to transfer its rights and obligations under the CA to 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 121  | 205  

 

another SPV; and it could do so without the consent of YEIDA. This 

suggestion carries an inherent fa llacy because if Clause 18.1 is removed 

from the CA, a serious question would arise as to how the rights and 

obligations of the substituted concessionaire JIL could at all be 

transferred to another SPV? Looking to the pith and substance of the CA, 

the said  Clause 18.1 has to be applied for creation of any SPV by or on 

behalf of JIL.  

104.1. The other clauses in CA permitting creation of sub -lease could 

hardly be applied for en bloc  transfer of land to the SPVs, as proposed in 

the resolution plan. The referre d Clauses 4.3(d) and 4.3(e) were 

essentially meant for creation of sub -leases when the land given to the 

concessionaire for development, or part thereof, was to be sub -leased to 

the end -user/s. Even in that regard, the provisions were made for the 

concessionaire to make a request to the land providing agency to execute 

the lease -deed directly in favour of its subsidiaries, assigns or 

transferees; and in case the agency and the concessionaire would 

consider it appropriate, tripartite agreement for sub -lease may be 

executed. Taking all the relevant clauses together with the substance and 

purport of CA, it is difficult to countenance that the proposed transfer to 

SPVs could be treated as an ordinary sub -lease for which, no 

documentation involving YEIDA would be  required.  

104.2. Although, as urged, the proposal to create two separate SPVs may 

not be impermissible looking to the framework of the CA, where different 

stipulations were made in relation to the land for constructing 

Expressway with its allied facilitie s and the land for commercial 

exploitation, respectively in Clauses 4.1 and 4.3 of the CA, but the 

�T�X�H�V�W�L�R�Q�� �L�V�� �D�V�� �W�R�� �W�K�H�� �P�H�W�K�R�G�� �R�I�� �W�U�D�Q�V�I�H�U�� �R�I�� �F�R�Q�F�H�V�V�L�R�Q�D�L�U�H�·�V�� �U�L�J�K�W�V�� �D�Q�G��

obligations to such SPVs. That could only be in accordance with the 

approval of YEIDA  and with the execution of necessary tripartite 

documents as envisaged by CA.  

104.3. As observed hereinbefore, looking to the terms and purport of the 

CA, creation of two SPVs, one for Expressway and another for the 
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remaining land for commercial developmen t, is not altogether prohibited 

but then, it cannot be suggested by NBCC that such creation of SPVs 

could be even without necessary documentation involving YEIDA. In this 

regard, YEIDA seems to be right in its contentions that such 

documentation is even ot herwise required for avoiding any ambiguity 

about the rights and obligations and also for itself (YEIDA) to properly 

monitor the functioning of SPVs, each of which would stand in the 

capacity of concessionaire and would be carrying the rights and 

obligatio ns under the CA.  

104.4. For what has been discussed above, we need not delve into the 

decision of this Court in MCGM (supra), where the statutory provision 

itself required prior approval of the local body before dealing with its 

properties through lease or  by creation of any other interest. Though in 

the present case, there is no such statutory embargo but for that matter, 

all the terms of the Concession Agreement cannot be forsaken. Any 

alteration in the essentials of the Concession Agreement would require  

the consent of YEIDA.  

104.5. The Adjudicating Authority (NCLT), while disapproving the 

stipulations in the resolution plan whereby documentation for such 

transfer was sought to be avoided, proceeded to order execution of such 

documents. According to YEIDA , this modification has no commercial 

effect and therefore, has rightly been ordered by NCLT. Although this 

modification, prima facie, does not appear to be having any commercial 

effect, for it being only a matter of proper documentation but, interlaced 

wi th this process of documentation are the other stipulations, which do 

impact the commercial terms of the resolution plan, particularly those 

relating to the amount of additional compensation, if payable. �µ 

                        (Emphasis Supplied)  

 

67. On  perusal of the above  paragraphs,  it is observed  that the �+�R�Q�·�E�O�H��

Supreme Court has , inter alia,  observed  in Para 103 (ibid) that any tinkering 
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with the contract in question, that is, the Concession Agreement, c ould not have 

been carried out without the approval and consent of the authority concerned, 

that is, YEIDA , while referring to the provisions of  Regulation 37 of IBBI ( CIRP) 

Regulations  2016 .  

68. On conjoint reading of para 103 with para 104, we notice that t he 

abovesaid observations , however, were made in the context of the facts 

elaborated in para 104 in context of  the provision in the �1�%�&�&�·�V���5�H�V�R�O�X�W�L�R�Q��

Plan regarding c reation of SPV s, splitting up of rights available to the 

Concessionaire vis -a-vis the Expressway and the land  for commercial 

development , in each case without specific approval of YEIDA . Therefore, in 

Para 104.4 �W�K�H���+�R�Q�·�E�O�H���$�S�H�[���&�R�X�U�W �D�J�D�L�Q���R�E�V�H�U�Y�H�G���W�K�D�W���´all the terms of the 

Concession Agreement cannot be forsaken. Any alteration in the essentials of 

�W�K�H���&�R�Q�F�H�V�V�L�R�Q���$�J�U�H�H�P�H�Q�W���Z�R�X�O�G���U�H�T�X�L�U�H���W�K�H���F�R�Q�V�H�Q�W���R�I���<�(�,�'�$�µ�� 

69. �6�L�Q�F�H���W�K�H���R�E�V�H�U�Y�D�W�L�R�Q�V���R�I���W�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���F�R�Q�W�D�L�Q�V���U�H�I�H�U�H�Q�F�H��

to Regulation 37 of IBBI ( CIRP) Regulation s, 2016, t herefore, at this juncture 

we would like to visit t he contents of  Regulation 37 , which reads thus:  

 � 3́7. Resolution plan.  

A resolution plan shall provide for the measures, as may be necessary, 
for insolvency resolution of the corporate debtor for maximization of value 
of its assets, including but no t limited to the following: - 

a�«�«  

b�«�«  

(l) obtaining necessary approvals from the Central and State 
Governments and other authorities �µ 
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70 .  Further, when we read  Paragraphs  103  and 104 of the Jaypee 

Kensington along with  Regulation 37 of IBBI ( CIRP) Regulation s, 2016, we 

observe  that the Resolution Plan of the previous SRA  namely,  NBCC contained 

certain provisions , which were found to be lacking necessary approval of the 

concerned authority i.e., YEIDA, in  violation of the Regulation 37 of IBBI 

(CIRP) Regulation s, 2016 . 

71. However, when we come to the facts of the present case, we see YEIDA 

in a dual capacity . Although it is an �´�$uthority �µ within the meaning and 

context of Regulation 37 (l) but at the same time , in terms of the nature of 

claim filed b y it  against the Corporate Debtor  in an IBC proceedings, it  is also 

an �´�2perational Creditor �µ��  

72. It is a matter of fact that  YEIDA , though an � Áuthority �µ, being an 

� Óperational Creditor �µ is not the part of the CoC  of the Corporate Debtor , 

wh ich  alone is empowered under law to consider and  approve or reject a 

Resolution P lan on commercial terms. However, under the provisions 

contained in Regulation 37 (l) of IBBI ( CIRP) Regulation s, 2016, approval of 

YEIDA is still r equired as an Authority , if any of the proposals in the 

Resolution Plan seeks to alter the term of the Concession Agreement. 

However,  this does not give any right to the Authority  (i.e., YEIDA)  to negotiate 

with the Successful Resolution Applicant, that if  its claim is not fully 

discharged , it shall object to the Resolution plan.  In our considered view , what 

YEIDA cannot get directly as an � Óperational Creditor �µ, it cannot get it 

indirectly under the attire of being an � Áuthority �µ.  
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73. In the instant case , i f we ignore the reliefs and concessions sought in 

the Resolution Plan for a moment, then in our view , we find no such provision 

in the �6�X�U�D�N�V�K�D�·�V Resolution Plan, which is in violation  of the  terms of the 

Concession Agreement  (CA) under refe rence . Further , the proposal regarding  

extinguishment of claim of YEIDA  in the Resolution Plan,  because of it being 

the Operational Creditor , does not amount to violat ion of  the Concession 

Agreement  by the Successful Resolution Applicant, as the same is be ing 

effected due to operation of law . 

74. Hence, we find no illegality in the Resolution Plan, so far as it 

relates to provision of Rs. 10 Lakhs towards the operational claim 

relating to External Development Charges (EDC) of YEIDA.  

75. Now, we would like t o examine the objection of YEIDA towards  provision 

of another Rs 10 Lakhs , made by the Successful Resolution Applicant in its 

Resolution Plan with respect to �<�(�,�'�$�·�V��claim towards Additional 

Compensation of Rs. 1689 Crores payable to farmers.  

76. While examining the objection relating to the provision in the Plan 

regarding additional compensation to the farmers, we would like to refer to 

the Para graphs  105  to 107  of the Jaypee Kensington , which read thus:   

� 1́05. With the observations foregoing, we may now take up another 

important aspect of the objections, which relates to the provisions in the 

resolution plan towards the amount of additional compensation, if 

payable.  

105.1. Concisely put, as per the resolution plan, the contingent liability 

concern ing additional amount of land acquisition compensation is 

proposed to be dealt with in the manner that in the event any such 
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amount of additional compensation is to be paid, YEIDA would collect the 

same from the end -users; and as regards the land of Expres sway, such 

additional compensation shall be payable by YEIDA because YEIDA will 

be the end -user on getting ownership of the land of Expressway after 

expiry of the concession period. NBCC has justified these propositions on 

various grounds as noticed herein above. YEIDA takes serious exception 

to them and particularly to the stipulation that additional compensation 

in regard to the land of Yamuna Expressway would be payable by it. The 

Adjudicating Authority has made two -fold modifications in this regard. In 

paragraph 120 of the impugned order dated 03.03.2020, the 

Adjudicating Authority has said that to iron out creases and to make the 

resolution plan viable, it would direct that the plan shall be read to mean 

that YEIDA has a right to collect acquisition cost  through the SPVs 

concerned. On the other hand, concerning the Expressway land, the 

Adjudicating Authority has provided in paragraph 122 of the impugned 

order that the resolution plan would be read to mean that it is left open 

to both the parties to have p roper recourse before competent forum when 

the time comes for payment of additional compensation. In the 

submissions of YEIDA, such modifications were necessary to make the 

plan compliant with the rights and obligations under the CA.  

105.2. We find the pre scriptions in the resolution plan in regard to the 

contingent liability of additional compensation to be questionable on more 

than one count.  

106. The question is yet to be finally determined as to whether such a 

liability towards additional amount of compensation rests with 

the corporate debtor JIL or with YEIDA , because the arbitral 

award made in favour of JIL is the subject matter of challenge in 

the Court . However, the contingency was required to be provided 

in the plan in case liability would be ul timately fastened on the 

corporate debtor JIL. It has not been suggested that any such 

bifurcation of liability, qua the land under Expressway on one hand and 

other parcels on the other, is a subject matter of the arbitration 
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proceedings. However, going by  the terms of the CA, prima facie, we are 

unable to find any indication therein that the liability for compensation 

with reference to the land under Expressway is not of the concessionaire. 

In any case, while making a provision for meeting with this contin gent 

liability of additional amount of compensation, the resolution applicant 

could not have decided of its own that there will not be any liability of the 

concessionaire or its assigns towards the land under Expressway.  

106.1. It appears that while propo sing to create two different SPVs, the 

resolution applicant stumbled on an idea that the liability for additional 

compensation as regards Expressway land could be simply deflected to 

YEIDA with reference to the fact that YEIDA will get this land back after  

36 years; and reflected this idea by way of the questioned proposition in 

the resolution plan. The Adjudicating Authority has chosen to leave this 

issue open, for being litigated at the appropriate time and before the 

competent forum. In our view, such a prescription as regards Expressway 

land amounts to alterations of the material terms of CA and cannot be 

made without the consent of YEIDA. This aspect could have only been 

disapproved.  

106.2. Similarly, the resolution applicant, of its own, could not have  

decided that end -user would mean sub -lessee and thereby deflect even 

collection of the amount towards this liability on YEIDA and that too when 

YEIDA was not going to be a party in creation of any sub -lease. The 

structuring of these propositions regarding  contingent liability turns out 

to be wholly illogical, apart from being at loggerheads with the terms of 

the Concession Agreement.  

106.3. It needs no great deal of discussion to find that the said aspect 

concerning the provision for additional compensatio n, if not approved on 

material terms, is of significant commercial impact. Even the other 

modification by the Adjudicating Authority, that YEIDA shall have a right 

to collect acquisition cost through SPVs concerned, carry their own 

commercial implications.  These are not the terms which could be taken 

up for modification without disturbing the financial proposal of the 
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resolution plan. While these prescriptions could not have been approved, 

in our view, the Adjudicating Authority could not have entered into any 

process of modification. The only course open for the Adjudicating 

Authority (NCLT) was to send the plan back to the Committee of Creditors 

for reconsideration.  

107. Apart from the aforesaid, the reliefs and concessions as sought for 

by the resolution applicant in relation to YEIDA in Clauses 4, 14 and 27 

of Schedule 3 are also required to be disapproved. We are unable to 

countenance the proposition that by way of a resolution plan, it could be 

enjoined upon an agency of the government like YEIDA to giv e up or 

withdraw from a pending litigation. Similarly, extinguishment of existing 

liability qua YEIDA is not a relief that could be given to the resolution 

applicant for askance. For the same reason, the resolution applicant 

cannot seek extension of time p eriod of the Concession Agreement by 

�Z�D�\���R�I���D���F�O�D�X�V�H���R�I���¶�U�H�O�L�H�I�·���L�Q���W�K�H���U�H�V�R�O�X�W�L�R�Q���S�O�D�Q���Z�L�W�K�R�X�W���W�K�H���F�R�Q�V�H�Q�W���R�I���D��

governmental body like YEIDA. �µ 

                   (Emphasis Supplie d) 

77. From the aforesaid paragraphs of the Jaypee Kensington , it is noticed  

that the �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �K�Ds specifically observed in Para 106 that 

the contingency towards additional amount of compensation  was required to 

be provided in the Resolution P lan in case liability would be ultimately 

fastened on the corporate d ebtor / JIL.  

78. During the course of hearing , the Ld. Senior Counsel appearing for the 

SRA submitted that YEIDA ha d filed its  claim towards additional 

compensation in the capacity of an Operational Creditor and the Liquidation 

value owed to the Operational  �&�U�H�G�L�W�R�U�� �L�V�� �¶�1�L�O�·�� Against that, even if this 

liability of additional amount of compensation  is fasten ed on the Corporate 
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Debtor / JIL , the SRA /Suraksha  has provided (for this contingency ) an amount 

of Rs. 10 Lakh in the Resolution Plan proposed.  

79. We find credence in the submission s made by the Ld. Senior Counsel 

appearing for the SRA that the dues of YEIDA even if found payable , are at  

the most , in the nature of an Operational Debt. We are aware that �W�K�H���+�R�Q�·�E�O�H��

Supreme Court in the matter of New Okhla Industrial Development 

Authority Versus Anand Sonbhadra in Civil Appeal No. 2222 of  2021 , in 

the context of NOIDA Authority , (wh ich  is similar in status as YEIDA ) has held 

vide its Judgeme nt dated 17.05.2022 that NOIDA Authority is an Operational 

Creditor. The relevant extracts of the Judgement are reproduced below:  

� 1́44. The appellant would, in fact, point out that it is not necessary to 

probe the matter further, in view of the concurrent findings that the 

appellant is an operational creditor. No doubt, Smt. Madhavi Divan does 

�S�R�L�Q�W���R�X�W���W�K�D�W���W�K�H���Z�R�U�G�V���¶�D�U�L�V�L�Q�J���X�Q�G�H�U���D�Q�\���O�D�Z�·�����P�D�\���Q�R�W���E�H���W�K�H���V�D�P�H��

as amounts being made recoverable under a law. Of course, she would 

point out that as far as the rental part of the claim, it may be relatable 

to the first limb of an operational debt. When questioned further, as to 

what her po sition is, if this Court found that the appellant is not a 

financial creditor, the appellant may be entitled, at least, to be treated 

as an operational creditor. We would think that, having regard to the 

fact that both the NCLT and NCLAT have proceeded on the basis that 

the appellant is an operational creditor, we need not stretch the 

exploration further and pronounce on the questions, which may 

otherwise arise. We must not be oblivious to the following prospect, 

should we find that the appellant is not an operational creditor, even 

under the IBC Regulations apart from claims by financial creditors and 

operational creditors, claims can be made by other creditors. However, 

there are, undoubtedly, certain advantages, which an operational 

creditor enjoys over t he other creditors. We would proceed on the 
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basis that, while the appellant is not a financial creditor, it 

would constitute an operational creditor .�µ 

                      (Emphasis Supplie d) 

 

80 . Further, we are conscious of the fact that under the provisions of IBC 

2016 , �1�&�/�7�� �K�D�V�� �Q�R�� �¶�H�T�X�L�W�\�� �M�X�U�L�V�G�L�F�W�L�R�Q�·���� �,�W�� �F�D�Q�� �Q�H�L�W�K�H�U�� �L�Q�W�H�U�I�H�U�H�� �Z�L�W�K�� �W�K�H��

commercial wisdom of CoC nor it can go beyond the provisions of the Code. 

Since YEIDA itself had filed its claim as an � Óperational Creditor �µ and the 

Liquidation value owed to the Operational Creditor s in the proposed 

Resolution Plan �L�V���¶�1�L�O�·, and the SRA /Suraksha  has still provided an amount 

of Rs. 10 Lakh for this contingency in its  Resolution Plan , we find no 

illegality committed by the SRA /Suraksha  by treating the claim of YEIDA 

as an Operational Debt and mak ing  a provision towards  its payment  in 

accordance with the  provi sions of  IBC, 2016.  

81. As regards the objection taken by YEIDA that certain reliefs and 

concessions sought by the SRA in the Resolution Plan tinkers with the 

Concession Agreement, as we have noted earlier, under clause 12 of the 

Resolution Plan , the SRA/S uraksha has  �X�Q�G�H�U�W�D�N�H�Q�� �W�K�D�W�� �´�«����they will 

implement this Resolution Plan, whether or not the Relief and Concession are 

granted ���µ���+�H�Q�F�H�����Z�H���D�U�H���R�I���W�K�H���Y�L�H�Z���W�K�D�W���W�K�H���6�5�$/Suraksha  has not made the 

grant of reliefs and concessions as the condition precedent for approval of the 

Resolution Plan. However, while considering relief s and concessions, we will 

be conscious that any relief and concession , if  granted , does not tinker with 

the  Concession Agreement.   
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82. Another objection taken by YEIDA is that the Resolution Applicant 

cannot  �´�Wransfer and pass on beneficial interest in land parcels to the 

assenting Financial Creditors �µ. The Supporters of the Resolution Plan, in 

response to this  objection, have stated that the SRA /Suraksha  is only sub -

leasing the portion of land, which was leased to the C orporate Debtor/JIL  by 

YEIDA. Further, the Concession Agreement  (CA) itself permits such sub -

leasing without any consent of YEIDA without any charge or fee.  

83. Hence, we would like to examine this contention with reference to the 

relevant Clause 4.3(d) and (e) of the Concession Agreement dated 07.02.2003, 

which reads as under:  

 

 
84. From the above, we find that in terms of the CA, the lessee i.e., 

Corporate Debtor /JIL is entitled to further sub -lease the land without any 

consent/approval of YEIDA. Hence, we find the proposed transfer of 

beneficial interest to the Assen ting Financial Creditors in accordance 

with the terms of the Concession Agreement and find no illegality in  this 

proposal in the Resolution Plan.  
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85. During the course of the hearing, one more objection was raised by 

YEIDA as well as JAL that �W�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���R�I���,�Q�G�L�D���L�Q���W�K�H���P�D�W�W�H�U��

of State Tax Officer v. Rainbow Papers Limited reported as 2022 SCC 

OnLine SC 1162 , observed that the Committee of Creditors comprising of 

financial creditors cannot secure its own dues at the cost of dues owed to the 

government or any governmental authority. They relied on the following 

para graph  of the Judgement:  

�´���������,�I���W�K�H���5�H�V�R�O�X�W�L�R�Q���3�O�D�Q���L�J�Q�R�U�H�V���W�K�H���V�W�D�W�X�W�R�U�\���G�H�P�D�Q�G�V���S�D�\�D�E�O�H���W�R���D�Q�\��

State  Government or a legal authority, altogether, the Adjudicating 

�$�X�W�K�R�U�L�W�\���L�V���E�R�X�Q�G���W�R���U�H�M�H�F�W���W�K�H���5�H�V�R�O�X�W�L�R�Q���3�O�D�Q���µ 

 

86. The SRA/Suraksha  in its reply to the said contention submitted that 

the observations made in the Rainbow Papers (Supra)  do not apply to the 

�I�D�F�W�V���R�I���W�K�H���S�U�H�V�H�Q�W���F�D�V�H�����7�K�H���L�V�V�X�H���E�H�I�R�U�H���W�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���L�Q���W�K�H��

Rainbow Papers was whether the provisions of the Code and, in particular, 

Section 53 of IBC overrides Section 48 of the GVAT Act. In this context, they 

referr ed to the following paragraph of the Rainbow Papers : 

�´���� The short question raised by the appellant in this appeal is, 

whether the provisions of the IBC and, in particular, Section 53 thereof, 

overrides Section 48 of the GVAT Act which is set out herein be low for 

convenience: -�«�µ 

 

87. The SRA/Suraksha  further contended that in the facts of the present 

case, under Clause 17.1 of the Concession Agreement , YEIDA has permitted 

�´�Q�R�W�Z�L�W�K�V�W�D�Q�G�L�Q�J���D�Q�\�W�K�L�Q�J�µ�����W�R���P�R�U�W�J�D�J�H���D�Q�G���K�\�S�R�W�K�H�F�D�W�H���W�K�H���O�D�Q�G���D�Q�G���D�V�V�H�W�V��

created t hereon to the financial institutions and other lenders for financial 

assistance. Therefore, now YEIDA cannot have priority over the secured 
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financial creditors. The said clause 17.1 of the Concession Agreement is 

reproduced below, for immediate reference:  

 

88. It is further contended by the SRA that YEIDA is an unsecured 

Operational Creditor and the same is evident from its own claim form  filed 

with the IRP of Corporate Debtor/JIL . 

89. We have heard the submissions of both sides  and gone through the 

relevant pleadings . In order to examine the contentions of both parties, we 

would like to visit the Judgement of the �+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���L�Q Rainbow 

Papers (Supra ), the relevant extracts of which reads thus : 

� 3́0. The learned Solicitor General rightly argued that in view of the 

statutory charge in terms of Section 48 of the GVAT Act, the claim of the 

Tax Department of the State, squarely falls within the definition of 

�´�6�H�F�X�U�L�W�\���,�Q�W�H�U�H�V�W�µ���X�Q�G�H�U���6�H�F�W�L�R�Q���������������R�I���W�K�H���,�%�&���D�Q�G���W�K�H���6tate becomes 

a secured creditor under Section 3(30) of the Code.  

.. 

57. As observed above, the State is a secured creditor under the GVAT 

Act. Section 3(30) of the IBC defines secured creditor to mean a creditor in 
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favour of whom security interest is credi ted. Such security interest could 

be created by operation of law. The definition of secured creditor in the 

IBC does not exclude any Government or Governmental Authority. �µ 

 

On perusal of the above paragraph, it is observed that the  Tax 

Department/Governmen t was categorized as a Secured Creditor , as  in  that 

particular case security interest was created by virtue of law under the GVAT 

Act.  

 

90 . In order to determine, whether the same can be made applicable to 

YEIDA, we refer to the definition of the � Śecured Creditor �µ���D�V���S�U�R�Y�L�G�H�G under 

Section 3(30) of IBC, 2016 , which thus:  

�´�6�H�F�X�U�H�G���F�U�H�G�L�W�R�U�µ���P�H�D�Q�V���D���F�U�H�G�L�W�R�U���L�Q���I�D�Y�R�X�U���R�I���Z�K�R�P��security interest  

is created;   
 

�)�X�U�W�K�H�U���� �W�K�H�� �W�H�U�P�� �´�6�H�F�X�U�L�W�\�� �L�Q�W�H�U�H�V�W�µ�� �L�V�� �G�H�I�L�Q�H�G�� �X�Q�G�H�U�� �6�H�F�W�L�R�Q�� ������������ �R�I�� �,�%�&����

2016, as reproduc ed below:  

� �́����������´�V�H�F�X�U�L�W�\���L�Q�W�H�U�H�V�W�µ���P�H�D�Q�V���U�L�J�K�W�����W�L�W�O�H���R�U���L�Q�W�H�U�H�V�W���R�U���D���F�O�D�L�P���W�R���S�U�R�S�H�U�W�\����

created in favour of, or provided for a secured creditor by a transaction 

which secures payment or performance of an obligation and includes 

mortgage, charge, hypothecation, assignment and encumbrance or any 

other agreement or arrangement securing payment or performance of any 

obligation of any person:  
 

Provided that security interest shall not include a performance 

guarantee; �µ   
 

Hence, in order to determine whether any Security Interest is created in favour 

of YEIDA , we refer to the Claim Form -B dated 28.08.2017 filed by YEIDA with 

the IRP of Corporate Debtor/JIL , which is reproduced overleaf : 
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On perusal of column 9 of Form B of YEIDA reproduced above, it is observed 

that there is no retention of title i n respect of any property to which the claim 

of YEIDA refers. Therefore, while going through  the claim Form  B (ibid) , we 

find that in respect of  the claim, no security interest is found to have been 

created by YEIDA and therefore, we  are of the view that YEIDA cannot be 

�W�H�U�P�H�G���D�V���D���¶�6�H�F�X�U�H�G���&�U�H�G�L�W�R�U�·�� 

Further, even during the course of the hearing , YEIDA was unable to explain 

that as to how it has created any security interest, in the light of the Judgement 

of the �+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���L�Q��the Rainbow Papers Limited (Supra ). 

 

91.  Since, in the instant case , YEIDA has not been able to show any creatio n 

of security interest, we find that the Judgement of the Rainbow Papers 

Limited (Supra) is not applicable to the instant case.  
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92. In view of the foregoing discussion  on all the issues raised by 

YEIDA , the IA -3306/PB/2021 filed by YEIDA is Dismissed.  

 

IX.      OBJECTIONS OF M/S JAL AND MR.  MANOJ GAUR  

 

93. M/s. JAL and Mr . Manoj Gaur, the Personal Guarantor of JIL have 

raised certain objections towards approval of the proposed Resolution plan. 

They have  submitted  that:  

93.1 The proposed Resolution plan fails to maximize the value of assets. 

While placing r eliance on the Judgement of the �+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���L�Q���W�K�H��

matt er of Committee of Creditors, Essar Steel Vs Satish Gupta,  (2020) 8 

SCC 531 (Para 73) , they contended  that it is the duty of the Co C to maximize 

the value of assets and balance the interest of all the stakeholders. Further, 

the  principles laid down in the Judgement of Essar Steel (Supra) were also 

recognized in the Jaypee Kensington  in  Para 77.5 . 

 

93.2 Further, they have stated that t he value of the assets owned by the 

Corporate Debtor is in far excess of the liabilities owed by it. Moreover,  the 

value of �-�,�/�·�V�� �D�V�V�H�W�V��has been  steadily ri sing. The value of assets of JIL as 

given by JAL is reproduced below:  
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Further, t he Liquidation value and Fair Market value of the Corporate 

Debtor /JIL  as �S�U�R�Y�L�G�H�G���L�Q���¶Form H �· are as given below : 

 

93.3 Thus, it is seen  that the value of the assets owned by JIL is far  more 

than its  �O�L�D�E�L�O�L�W�L�H�V�����7�K�H���)�L�Q�D�Q�F�L�D�O���R�X�W�O�D�\���R�U���Y�D�O�X�H���R�I���6�X�U�D�N�V�K�D�·�V��Resolution P lan 

aggregates to Rs.17,329.09 Crores , which is less than the Corporate 

Debtor/ �-�,�/�·�V���/�L�T�X�L�G�D�W�L�R�Q���Y�D�O�X�H�����,�W���L�V���I�X�U�W�K�H�U���D�G�G�H�G��that Corporate Debtor/ JIL 

owns more than 3,500 acres of land a nd the CoC, in its wisdom has staked 

its claim only to a part of the land, taking a hefty voluntary haircut.  

 

93.4 �7�K�H�� �6�X�U�D�N�V�K�D�·�V��Resolution P lan does not take into account the 758 

acres of land belonging to JIL, which  was earlier covered by 6 mortgage 

tra nsaction s but now stands released from encumbrances and is part of the 

assets of the Corporate Debtor/ �-�,�/�� �L�Q�� �W�H�U�P�V�� �R�I�� �W�K�H�� �-�X�G�J�H�P�H�Q�W�� �R�I�� �+�R�Q�·�E�O�H��

Supreme Court in  Anuj Jain Vs Axis Bank Ltd.  (2020) 8 SCC 401.  

 

93.5 Further, as  noted in Para 62 of the Jaypee Kensington  that IRP had 

handed  over 7,996 units to homebuyers during the period of CIRP. This  has 

led to a reduction of liability of Corporate Debtor/ JIL towards home buyers 

by Rs. 2,250 Crores.  

 

93.6 In view of the a for esaid facts,  it is stated by the objectors herein that 

the value of Corporate Debtor/ JIL has changed substantially.  

 

94. Per Contra , the  IRP of Corporate Debtor/ JIL, COC , and the SRA 

(together termed as Supporters of the Plan)  have stated the following:  
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94.1 In terms of Anuj Jain Vs Axis Bank Ltd ., 758 acres of land of the 

Corporate Debtor, which was earlier mortgaged to the lenders of JAL, was 

released from any encumbrances under the provisions of avoidance 

transactions. The Resolution Plan submitted by Suraksha factors in th is land 

of 758 acres r eleased from encumbrances and has been approved by the CoC 

after due deliberations.  To substantiate its point, t he IRP has provided the 

comparison  of land offered by  the NBCC �·�V Resolution P�O�D�Q�� �D�Q�G�� �6�X�U�D�N�V�K�D�·�V��

Resolution Plan , which is reproduced below , for immediate reference : 

 

Thus,  it is abundantly clear that the land offered by Suraksha to the 

stakeholders under the Resolution Plan takes into account the additional land  

of 758 acres  released from any encumbrances under the provisions of 

avoidance transactions . 

 

94.2 Further, d uring the 17 th  CoC meeting held on 12.04.2021, the IRP 

presented and circulated �D���G�H�W�D�L�O�H�G���F�K�D�U�W���R�Q���I�L�Q�G�L�Q�J�V���R�I���W�K�H���+�R�Q�·�E�O�H���6�X�S�U�H�P�H��
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Court in the Jaypee Kensington  which categorically mentioned the land of 

758 acres which  was to be taken into consideration by the Res olution 

Applicant. Further, in the 18 th  CoC meeting held on 17.04.2021, the IRP 

presented the Liquidation Val ue calculations , which included the 758 acres 

of land earlier mortgaged to JAL lenders. Therefore, the CoC was fully aware 

of the increased portion  of 758 acres of land in the kitty of the Corporate 

Debtor  and w ith full knowledge of the same, the CoC in its commercial wisdom 

took an informed decision as regards the inclusion of 758 acres of land and 

the plan value of the resolution applicant and appr oved the Suraksha �·�V 

Resolution Plan by a majority of 98.66%. The refore, the  commercial wisdom 

of the CoC cannot be questioned by JAL.  

 

94.3 Both the valuers, RBSA and GAA Advisory took into account the entire 

3501 acres of land , which included th ese 758 acres of land too . The valuation  

summary of the same is reproduced below:  
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Thus,  the CoC in its commercial wisdom has maximised the value of the 

assets of the Corporate Debtor /JIL  and has taken an informed decision  and  

therefore, the  objection raised by JAL with regard to the Resolution Plan 

failing to maximise the value of assets stands no merit and ought to be 

dismissed qua the commercial decision taken by the CoC.  

94.4 Further, the �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �L�Q�� �S�D�U�D�J�U�D�S�K�V�� �������������� �R�I�� �W�K�H��

Jaypee Kensington  has  held that whether a particular resolution plan and 

its propositions are leading to maximisation of value of assets or not, would 

be the matter of inquiry / assessment of the Committee of Creditors alone  and 

when CoC takes a decision in this regard in its co mmercial wisdom by the 

requisite majority, the Adjudicating Authority ha s no jurisdiction to 

question/substitute any commercial term of the Resolution Plan approved by 

the CoC.  

 

95. We have heard both sides and gone through the documents and written 

submissions placed on record . JAL has contended that �W�K�H�� �6�X�U�D�N�V�K�D�·�V��

Resolution plan does not take  into account 758 acres of land belonging to JIL, 

which  was earlier covered by 6 mortgage transacti ons. Per Contra , the IRP 

�K�D�V���V�W�D�W�H�G���W�K�D�W���6�X�U�D�N�V�K�D�·�V���S�O�D�Q��covers  the said land parcel of 758 acres of 

land , which has been duly considered and approved by the COC by the 

requisite majority . Moreover,  the aforesaid land was also taken into account 

by the val uers while computing the Fair Market Value and Liquidation Value 

of the Corporate Debtor.  

96. In view of the submissions of IRP and the documents placed on record, 

we find the allegations of M/S JAL and Mr. Manoj Gaur with regard to 
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not including the land parcel of 750 acres in the Resolution Plan and the 

SRA failing to maximise the value of assets as baseless  and  hence , in our 

view, these allegations merit no consideration.  

97 . As regards  the  role of the Adjudicating  Authority, in regard to 

maximizing  the value of assets , we refer to t he following observations of the 

�+�R�Q�·�E�O�H���6�X�S�U�H�P�H���&�R�X�U�W���L�Q��the Jaypee Kensington  (Supra ): 

�´�����������������7�K�H���D�V�V�H�V�V�P�H�Q�W���D�E�R�X�W���P�D�[�L�P�L�V�D�W�L�R�Q���R�I���W�K�H���Y�D�O�X�H���R�I���D�V�V�H�W�V�����L�Q��

the scheme of the Code, would always be subjective in nature and th e 

question, as to whether a particular resolution plan and its propositions 

are leading to maximisation of value of assets or not, would be the 

matter of enquiry and assessment of the Committee of Creditors alone . 

When the Committee of Creditors takes the decision in its 

commercial wisdom and by the requisite majority; and there is 

no valid reason in law to question the decision so taken by the 

Committee of Creditors, the adjudicatory process, whether by the 

Adjudicating Authority or the Appellate Authority , cannot enter 

into any quantitative analysis to adjudge as to whether the 

prescription of the resolution plan results in maximisation of the 

value of assets or not.  The generalised submissions and objections 

made in relation to this aspect of value maximisation do not, by 

themselves, make out a case of interference in the decision taken by the 

�&�R�P�P�L�W�W�H�H���R�I���&�U�H�G�L�W�R�U�V���L�Q���L�W�V���F�R�P�P�H�U�F�L�D�O���Z�L�V�G�R�P���µ 

                  (Empha sis Supplied ) 

98. In view of the above, we conclude that this Adjudicating Authority 

cannot enter into any quantitative analysis to adjudge as to whether the 

Resolution Plan results in maximisation of the value of assets or not. 

Hence,  we reject the objection  in regard to maximisation of the value of 

assets . 
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99. Another objection raised by JAL is against Clause 34.50  of the 

Resolution Plan,  which reads as under:  

� 3́4.50  Upon completion of transfer of the beneficial ownership of 

land parcels to Assentin g Institutional Financial Creditors as 

contemplated in clause no 15 above, the outstanding dues of the 

Assenting Institutional Financial Creditors shall stand settled and the 

Assenting Institutional Financial Creditors shall not take any action 

against the  Corporate Debtor for recovery of any outstanding dues. 

Further, notwithstanding the treatment of the Claims of the Institutional 

Financial Creditors under this Resolution Plan (including but not limited 

to the extinguishment of any such Claims), any perso nal and corporate 

guarantors, other than the Corporate Debtor, shall continue to be liable 

to the Institutional Financial Creditors for any amounts due to them to 

the fullest extent under the Applicable Laws without any recourse or 

remedy against the Corpo rate Debtor. Further, any right or remedy 

including but not limited to right of subrogation as may be available to 

such corporate or personal guarantors against the Corporate Debtor in 

the event of exercise of rights by Institutional Financial Creditors sh all 

stand extinguished .�µ 

 

100 . The following is stated by Mr . Manoj Gau r, Personal Guarantor of JIL  

in respect of the abovesaid  clause of the Resolution Plan : 

100.1    The Financial Creditor s cannot be allowed to fasten liability on Mr . 

Manoj Gaur , the personal  guarantor of JIL , for the ir  remaining dues.  Under 

the provisions of the Indian Contract Act of 1872, a surety or guarantor has 

a right to subrogation. The liability of a surety is co -extensive with that of the 

principal debtor and, upon the discharge of the principal debtor from its 

obligation to repay the debt, the liability of surety also gets extinguished. Upon 

invocation of the guarantee, the surety or guarantor enters into the shoes of 
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the principal creditor and can recover the due s independently from the 

principal Debtor.  If any amount is taken towards the discharge of JIL's liability 

from the guarantee provided by JAL or by Mr . Manoj Gaur, they necessarily 

step into the shoes of JIL 's creditors vis -a-vis the loans discharged under their 

respective guarantees. As a result, they become creditors of JIL and are 

entitled to the benefit of every security which the creditors of JIL may have to 

the extent that they have made good on the gua rantees.  

 

100.2     In the instant case , the Suraksha is being unjustly enriched by taking 

over an asset -rich  company at a hefty haircut while depriving JAL and Mr . 

Manoj Gaur of their statutory rights of discharge under Section 135 of the 

Contract Act, right to get possession of the securities under Section 141, and 

their right to become creditors of JIL as the principal debtor under Section 

140 of the Contract Act (i.e., the right of subrogation). Thus, Suraksha �·�V Plan 

is illegal, unfair, unreasona ble, and contrary to the provisions of the law for 

the time being . 

 

101.  IRP of CD/JIL , SRA, and the CoC  (together termed as Supporters of the 

Plan) , in response to the abovesaid  contention , have stated that:  

 

101.1    Section 238 of the Code provides for overriding effect to the provisions 

of the Code over the Indian Contract Act of 1872.  

 

101.2    �7�K�H���+�R�Q�·�E�O�H���1�&�/�$�7���L�Q��Lalit Mishra Vs. Sharon Bio Medicine Ltd ., 

[2018 SCC OnLine NCLAT 862 ], while discussing the right of a personal 

guarantor observed the following:  
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�´��. It was not the intention of the legislature to benefit the 

�¶�3�H�U�V�R�Q�D�O�� �*�X�D�U�D�Q�W�R�U�V�·�� �E�\�� �H�[�F�O�X�G�L�Q�J�� �H�[�H�U�F�L�V�H�� �R�I�� �O�H�J�D�O��

remedies available in law by the creditors, to recover 

legitimate dues by enforcing the personal guarantees, 

which are independent contracts. It is a settled position of 

law that the liabilities of guarantors is co -extensive with the 

borrower . This Appellate Tribunal held that the resolution under 

�W�K�H���¶�,�	�%���&�R�G�H�·���L�V���Q�R�W���D���U�H�F�R�Y�H�U�\���V�X�L�W�����7�K�H���R�E�M�H�F�W���R�I���W�K�H���¶�,�	�%���&�R�G�H�·��

is, inter alia, maximization of the value of the assets of the 

�¶�&�R�U�S�R�U�D�W�H�� �'�H�E�W�R�U�·���� �W�K�H�Q�� �W�R�� �E�D�O�D�Q�F�H�� �D�O�O�� �W�K�H�� �F�U�H�G�L�W�R�U�V�� �D�Q�G�� �P�D�N�H��

availability of credit and for promotion of entrepreneurship of the 

�¶�&�R�U�S�R�U�D�W�H�� �'�H�E�W�R�U�·����While considering t �K�H�� �¶�5�H�V�R�O�X�W�L�R�Q�� �3�O�D�Q�·����

�W�K�H���F�U�H�G�L�W�R�U�V���I�R�F�X�V���R�Q���U�H�V�R�O�X�W�L�R�Q���R�I���W�K�H���E�R�U�U�R�Z�H�U���¶�&�R�U�S�R�U�D�W�H��

�'�H�E�W�R�U�·�����L�Q���O�L�Q�H���Z�L�W�K���W�K�H���V�S�L�U�L�W���R�I���W�K�H���¶�,�	�%���&�R�G�H�·�� 

10. The present appeal has been preferred by the promoters, who 

are responsible for having contributed to the insolvency of the 

�¶�&�R�U�S�R�U�D�W�H�� �'�H�E�W�R�U�·�����7�K�H�� �¶�,�	�%�� �&�R�G�H�·�� �S�U�R�K�L�E�L�W�V�� �W�K�H�� �S�U�R�P�R�W�H�U�V��

from gaining, directly or indirectly, control of the 

�¶�&�R�U�S�R�U�D�W�H�� �'�H�E�W�R�U�·���� �R�U�� �E�H�Q�H�I�L�W�L�Q�J�� �I�U�R�P�� �W�K�H�� �¶�&�R�U�S�R�U�D�W�H��

�,�Q�V�R�O�Y�H�Q�F�\�� �5�H�V�R�O�X�W�L�R�Q�� �3�U�R�F�H�V�V�·�� �R�U�� �L�W�V�� �R�X�W�F�R�P�H���� �7�K�H�� �¶�,�	�%��

�&�R�G�H�·���V�H�H�N�V���W�R���S�U�R�W�H�F�W���F�U�H�G�L�W�R�U�V���R�I���W�K�H���¶�&�R�U�S�R�U�D�W�H���'�H�E�W�R�U�·���E�\��

preventing promoters from rewarding themselves at the 

expense of creditors and undermining the insolvency 

processes.  

11. For the aforesaid reasons, it will be evident from the 

�¶�,�	�%���&�R�G�H�·���W�K�D�W���W�K�H���S�R�Z�H�U�V���R�I���W�K�H���S�U�R�P�R�W�H�U�V���Ds the members 

�R�I�� �W�K�H�� �%�R�D�U�G�� �R�I�� �'�L�U�H�F�W�R�U�V�� �R�I�� �W�K�H�� �¶�&�R�U�S�R�U�D�W�H�� �'�H�E�W�R�U�·�� �D�U�H��

suspended. The voting right of the shareholders, including 

promoter shareholders, are suspended and shareholders' 

approval is deemed to have been granted for 

�L�P�S�O�H�P�H�Q�W�D�W�L�R�Q�� �R�I�� �W�K�H�� �¶�5�H�V�R�O�X�W�L�R�Q�� �3�O�D�Q�·�� �D�V�� �D�S�S�D�U�H�Q�W�� �I�U�R�P��

�H�[�S�O�D�Q�D�W�L�R�Q�� �W�R�� �6�H�F�W�L�R�Q�� �������������I���� �R�I�� �W�K�H�� �¶�,�	�%�� �&�R�G�H�·���� �7�K�H��
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�S�U�R�P�R�W�H�U�V�����E�H�L�Q�J���¶�U�H�O�D�W�H�G���S�D�U�W�L�H�V�·���R�I���W�K�H���¶�&�R�U�S�R�U�D�W�H���'�H�E�W�R�U�·����

have no right of representation, participation or voting in a 

�P�H�H�W�L�Q�J���R�I���W�K�H���¶�&�R�P�P�L�W�W�H�H���R�I���&�U�H�G�L�W�R�U�V�·�� 

        (Emphasis Supplied ) 

101.3     The NCLT Hyderabad Bench in the matter of CP(IB) 

297/95/HBD / 2021 State Bank of India Vs Shri Ghanshyam Surajbali 

Kurm  held that : 

�´�����������,�W���L�V���V�W�D�W�H�G���W�K�D�W���X�Q�G�H�U���&�R�G�H�����D�I�W�H�U���W�K�H���&�,�5�3���L�V���F�R�Q�F�O�X�G�H�G�����D��

guarantor cannot enjoy a right of subrogation when the payment 

is made by the guarantor with respect to the debt for which the 

guarantee is provided. This position has been settled by the 

H�R�Q�·�E�O�H��National Company Law Tribunal ( NCLAT) in Lalit Mishra 

& Ors. v. Sharon Bio Medicine Ltd3 dated 14.11.2018, wherein the 

Appellate Tribunal held that the guarantor cannot exercise its right 

of subrogation under the Indian Contract Act, 1872 as proceed ings 

under the Code are not recovery proceedings. The object of the 

proceedings under the Code is to revive the company and focus on 

maximization of value of its assets and not to ensure that credit is 

available to all stakeholders.  

 �«�«�«��  

 17.20 We are als o of the view that guarantor cannot enjoy a right 

of subrogation when the payment is made by the guarantor with 

�U�H�V�S�H�F�W���W�R���W�K�H���G�H�E�W���I�R�U���Z�K�L�F�K���W�K�H���J�X�D�U�D�Q�W�H�H���L�V���S�U�R�Y�L�G�H�G���µ 

 

101.4      In terms of the foregoing Judgement, it is clear that the rights of the 

personal guarantor are co-extensive to that of the borrower. While considering 

the Resolution Plan, the Adjudicating Authority is required to focus on the 

resolution of the borrower, i .e., the Corporate Debtor , and the promoters of 
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the Corporate Debtor, who are responsible for the insolvency of the Corporate 

Debtor , cannot gain benefit from the resolution of the Corporate Debtor. 

Accordingly, supporters of the Plan have submitted that the provisions of the 

Code prohibit  the right to subrogation to the personal guarantor , who is a 

promoter of the Corporate Debtor undergoing CIRP.  

102. We have heard the submissions of both parties  and gone through the 

documents and written submissions plac ed on record . In our view , even if 

such a clause (like clause 34.50) in the Resolution Plan di d not exist , the 

personal guarantor of the Corporate Debtor would still have been liable, under 

the contract of guarantee and the approval of the resolution plan would not 

have given immun ity to  the personal guarantor s from that debt. At this 

juncture , we refer to the  �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�·�V�� �M�X�G�J�H�P�H�Q�W dated 

21.05.2021  in the matter of Lalit Kumar Jain Vs Union of  India & Ors . in 

the  Transferred Case ( Civil ) No. 245/2020 : 

�´�������� �,�Q�� �Y�L�H�Z�� �R�I�� �W�K�H�� �D�E�R�Y�H�� �G�L�V�F�X�V�V�L�R�Q���� �L�W�� �L�V�� �K�H�O�G�� �W�K�D�W�� �D�S�S�U�R�Y�D�O�� �R�I�� �D��

resolution plan does not ipso facto discharge a personal guarantor (of a 

corporate debtor) of her or his liabilities under the contract of guarantee. 

As held by this court, the release or discharge of a principal 

borrower from the debt owed by it to its creditor, by an 

involuntary process, i.e.,  by operation of law, or due to 

liquidation or insolvency proceeding, does not absolve the 

surety/guarantor of his or her liability, which arises ou t of an 

�L�Q�G�H�S�H�Q�G�H�Q�W���F�R�Q�W�U�D�F�W���µ 

                   (Emphasis Supplie d) 
 

103. Since the Resolution Applicant has to re -start the functions of the 

Corporate Debtor on a fresh slate in terms of the  �-�X�G�J�H�P�H�Q�W�� �R�I�� �+�R�Q�·�E�O�H��
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Supreme Court in Essar Steel (Supra ), any fresh proceedings by virtue of 

subrogation on the Corporate Debtor managed by SRA are contrary to the 

scheme of IBC.  Further, if such a right of subrogation is crystalize d after the 

approval of the Resolution Plan , then  recovery from the Corporate Debtor 

managed by SRA under the such right of subrogation  is contrary to the 

�-�X�G�J�H�P�H�Q�W���R�I�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W���L�Q�� �W�K�H�� �P�D�W�W�H�U��of Ghanshyam  Mishra 

and  Sons Vs Edelweiss Asset Reconstruction  Company, CIVIL APPEAL 

NO.8129 2019 , dated 13.04.2021 , which reads thus:  

� 9́5. In the result, we answer the questions framed by us as under:  

i) That once a resolution plan is duly approved by the Adjudicating 

Authority under sub  section (1) of  Section 31 , the claims as 

provided in the r esolution plan shall stand frozen and will be 

binding on the Corporate Debtor and its employees, members, 

creditors, including the Central Government, any State 

Government or any local authority, guarantors and other 

stakeholders. On the date of approval o f resolution plan by 

the Adjudicating Authority, all such claims, which are not 

a part of resolution plan, shall stand extinguished and no 

person will be entitled to initiate or continue any 

proceedings in  respect to a claim, which is not part of the 

resol ution plan;  �«�����µ 

(Emphasis Placed) 
 

104. Hence , in terms of the Judgement ( Supra ), we find that the Personal 

Guarantor has no right to subrogation , and to recover it s dues from the 

Corporate Debtor, after approval of the Resolution plan. Hence,  we find no 

illegality in Clause 34.50 of �6�X�U�D�N�V�K�D�·�V��Resolution Plan.  
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105. It is further contended  by JAL that once the Resolution plan is 

approved, it cannot be modified, whereas  the �6�X�U�D�N�V�K�D�·�V��Resolution P lan 

contains the following modification clauses and is conditional:  

 

106. It is argu ed by JAL th at the  aforesaid  clauses are contrary to the 

Judgement s �R�I�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �S�D�V�V�H�G�� �L�Q�� �W�K�H�� �P�D�W�W�H�U�� �R�I��Ebix 

Singapore Private Limited v. Committee of Creditors of Educomp 

Solutions Limited, (2022) 2 SCC 401  and Committee of Creditors of 

Amtech Auto v. Dinkar T. Venkatasubramanian, (2021) 4 SCC 457 .  

107. It is further stated by JAL that there is one Long  Stop Date clause 

bearing No. 40.8, in the Resolution P lan , which makes the plan conditional. 

The contents of the said clause are reproduced overleaf : 
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108. Per Contra , the  IRP of JIL , SRA, and CoC (Supporters of the Plan) have 

contend ed that the above -referred  Clauses of the Resolution Plan nowhere 

�V�X�J�J�H�V�W���W�K�D�W���W�K�H���5�H�V�R�O�X�W�L�R�Q���$�S�S�O�L�F�D�Q�W���Z�R�X�O�G���E�\�S�D�V�V���W�K�H���¶�F�R�P�P�H�U�F�L�D�O���Z�L�V�G�R�P�· 

of the CoC in order to bring any change in the Resolution Plan. No withdrawal 

or modification is contemplated in the Resolution Plan post -approval by CoC 

or Adjudicating Authority. No evidence is shown to say that Resolution 

Applicant is trying to modify or withdraw  the plan . Hence, no parallel can be 

drawn to the Ebix judgment  (whi ch c ame after  the approv al of  the present 

Resolution Plan by the CoC). Further, t he Resolution Applicant will be bound 

by Section 31 of the Code to implement the Resolution P lan and any clause 

which has been rendered infructuous due to EBIX judgment becomes void ab 

initio. Thus, any objection to such a clause is just academic and cannot be a 

ground for rejection of the P lan.  The Long stop date clause shall be rendered 

infructu ous as soon as the NCLT  passes an order with  respect to the 

Resolution Plan . 

109 . We have heard both sides  and gone through the pleadings and written 

submissions placed on record.  We observe that , as a matter of fact, no 

modification has ever been sought by the SRA in the Resolution P lan from  the 

date of its approval (by the CoC) to till  date. In our view, t ill the time any 
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modification is actually sought by the SRA, there is no cause of action to 

challenge the Resoluti on plan on this ground. Hence, in view of the fact 

that no modification has actually been sought by the SRA in the 

Resolution  Plan  and  submission of the SRA that th is  clause  is  rendered 

infructuous in the light of the EBIX Judgement , we reject this objection 

of M/S JAL. Further , the Long Stop Date clause will become infructuous 

as soon as  the order is passed by this Adjudicating Authority.  

110. It is further objected by JAL that the Resolution plan interferes with the 

Reconciliation p rocess of Rs 750 Crore, which has been conducted in terms 

�R�I�� �W�K�H�� �-�X�G�J�H�P�H�Q�W�� �R�I�� �+�R�Q�·�E�O�H�� �6�X�S�U�H�P�H�� �&�R�X�U�W�� �S�D�V�V�H�G�� �L�Q�� �W�K�H��Jaypee 

Kensington  and which is adjudicated by this Adjudicating Authority under 

IA-2593 /2021.  It is stated by JAL that the following clauses in the Resolution 

Plan interfere  with the reconciliation process:  
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111. It  is stated by JAL that t he SRA ha s no right whatsoever to participate 

in the reconciliation process or to give treatment to the amount in the 

Resolution plan which is a subject matter of the Reconciliation Process.  

Further,  the Hon'ble Supreme Court made it clear in the Jaypee Kensington  

(at para 224 ) that the reconciliation process and the approval of the resolution 

plan were to be kept separate and that the process of approval of the 

resolution plan was not to be made dependent on the outcome of the 

reconciliation process.  

112. In response to th is objection raised by JAL , the  SRA has stated that 

Para 225.3 of the Jaypee Kensin gton  mandates that the new Resolution Plan 

to be submitted by NBCC and Suraksha ha s to be based on the already 

existing Information Memorandum, without any additions. Therefore, the 

Resolution Applicant has to deal with the claim of JAL as an Operational Debt. 

Paragraph 225.3 of the Jaypee Kensington is reproduced below : 

�´���������������,�W���L�V���P�Dde clear that the IRP shall not entertain any expression of 

interest by any other person nor shall be required to issue any new 

information memorandum. The said Resolution Applicants shall be 

expected to proceed on the basis of the information memorandum a lready 

issued by IRP and shall also take into account the facts noticed and 

�I�L�Q�G�L�Q�J�V���U�H�F�R�U�G�H�G���L�Q���W�K�L�V���M�X�G�J�P�H�Q�W���µ 

 

113.   On merits , with respect to the treatment of Rs. 212 Crore , the 

SRA/Suraksha  has adopted the same arguments as advanced  by the IRP. As 

regards  to clause 35  of the Resolution Plan,  it has been stated that the said 

clause falls under the category of relief and concession , and under Clause 12 



IA. No. 2836/PB/2021 (Resolution Plan)  in Company  Petition No. (IB) -77/ALD/2017  
ID BI Bank Vs. Jaypee Infratech Limited           P a g e 158  | 205  

 

of the Resolution Plan , the SRA has already given an undertaking that it will 

implement the plan even if  no relief s and concession s are granted.  

114. In our considered view, ideally , the Resolution Applicant should not 

have taken this task on itself to give any treatment to the amount of  Rs. 212 

Crore , in th e absence of any adjudication on this amount. However, we are of 

the further view that the said clause i s redundant , s ince the amount of Rs.750 

Crore has been lying with  the registry of NCLT Allahabad Bench in terms of 

�W�K�H�� �G�L�U�H�F�W�L�R�Q�� �S�D�V�V�H�G�� �E�\�� �+�R�Q�·�E�O�H�� �6�X�S�U�Hme Court in the matter of Chitra 

Sharma (Supra ), and the said amount would be distributed as per the 

directions passed by this Adjudicating Authority. The question of forfeiting 

th is  amount  by the SRA  does not arise . Hence, the existence of this 

clause cannot prejudice the rights of JAL . 

115 . The adjudication of Clause 35 will be done at the time of dealing with  

the reliefs and concession s. 

116. Another objection raised by JAL is that the Suraksha �·�V Plan contains 

various provisions that impinge on JAL's assets, and violate s JAL's 

contractual rights guaranteed under the Indian Contract Act, 1872 and 

consequently, violate s Section 30(2)(e) of the IBC, which provides that a 

resolution plan cannot "contr �D�Y�H�Q�H�µ���W�K�H���S�U�R�Y�L�V�L�R�Q�V���R�I���D�Q�\���O�D�Z���I�R�U���W�K�H���W�L�P�H���E�H�L�Q�J��

in force".  Further,  the Plan seeks to take back rights in immovable property 

consisting of 302 acres sold by JIL to JAL between 2006 and 2009 by illegally 

terminating the agreements between JIL and JAL in  this regard . In t his 

regard, there are two clauses bearing no. 22.6 and clause 10 (falling  under 

reliefs and concession s) of the Suraksha Plan, which are reproduced  below:  
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xxx      xxx      xxx  

 

Thus, the  proposed plan provides that the economic and beneficial interest in 

the 302 acres of land has been transferred in favour of JAL.  While explaining 

the background of the transaction relating  to the aforesaid land , JAL  has 

stated that the entire consideratio n was paid by JAL to JIL during the period  

2006 to 2009. Accordingly, the physical possession of the land was handed 

over by JIL to JAL  and a  number of housing projects , duly registered under 

RERA, have been launched by JAL on the said land as part of inclusive urban 

infrastructure development , the development/ construction of which is still in 

progress. Since nearly  4,000 home buyers have purchased flats or plots from 

JAL on th ese 302 acres of land , termination of the agreements between JIL 

and JAL in  respect of 302 acres of land would create an unprecedented crisis 

as homebuyers , whose flats are still under construction , may lose the money 

they have already paid to JAL as JAL will not be able to continue construction 

and deliver flats to the homebuyers. JAL has already incurred expenditure on 

construction and the undelivered flats are at various stages of construction. 

Hence, such a provisio n in the  Suraksha �·�V Plan is impractical, unfair , harmful 
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to the interest of a number of homebuyers, and would make it 

unimplementable and violative of the provisions contained in Sections 30(2)(d) 

and 30(2)(e) read with Section 31(1) of the IBC.  Further, th ese 302 acres of 

land  have not been shown as an asset of the corporate debtor / JIL in its 

Annual Financial Statements and books of accounts since  2009. Both  in the 

mat ter of Embassy Property and in Jaypee Kensington, the Hon'ble Supreme 

Court has  specifically held that a corporate debtor cannot claim any interest 

in the assets of a third party, whether in  the CIRP period or under a resolution 

plan.  

 

117. The IRP of JIL , COC , and SRA  (together called Supporters of the Plan) , 

while repl ying  to the abovesaid contention of JAL , have stated the following:  

117.1    JAL has objected to Clause 22.6 of the Resolution Plan submitting 

that it seeks termination of the agreements between JIL and JAL without any 

consideration for the  projects  under development/ construction  over the  302 

acres of land which is still in the name of JIL and if JIL is permitted to cancel 

all arrangements , then the 4000 homebuyers of JAL will be left in a lurch with 

no t itle to their own flats/plots . Supporters of the Plan have argued  that 

Clause 22.6 does not relate to economic/beneficial interest relating to land on 

which the real  estate project of JAL is situated. The total land under the 

project is 1232 acres , out of which  745 acres of land is with the JIL/ Corporate 

Debtor and the remaining 463 acres of land has been sub -leased ( i.e., 

beneficial interest has been transferred in respect of 302 acres to JAL and of 

61 acres to third parties).  Therefore, neither any  pro vision of law is violated 

by Clause 22.6 and n or any modification is required to the same in view of 
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�W�K�H���J�H�Q�H�U�D�O���H�[�S�U�H�V�V�L�R�Q���X�V�H�G���´�L�Q���W�K�H���H�Y�H�Q�W�µ���D�Q�G���´�O�D�Q�G���F�R�P�S�U�L�V�L�Q�J���L�Q���U�H�D�O���H�V�W�D�W�H��

�S�U�R�M�H�F�W�V���R�I���W�K�H���F�R�U�S�R�U�D�W�H���G�H�E�W�R�U�µ�����+�H�Q�F�H����clause 22.6  is inserted only to pr otect 

the interest of the 20,000 homebuyers of Corporate Debtor /JIL  to the extent 

that JAL will have no lien or any kind of right over the 745 acres of land on 

which the projects of JIL are being developed and it has nothing to do with 

the 302 acres sold t o JAL or homebuyers of JAL . In this regard, they have 

referred to the  Information Memorandum [Page 28 of IM filed by RA as 

document compilation] which clearly demarcated  the sub -leased land of 302 

acres in favour of JAL , for which entire consideration has been received and 

therefore, the same does not form a part of the assets of the Corporate Debtor.  

 

117.2       Clause 10 of � Ŕeliefs and Concessions �µ on page 133 of the 

Resolution Plan pertains to a legitimate transactio n with JAL whereby JAL 

has paid consideration to JIL but has not executed necessary conveyance 

documents. It is submitted that JAL sh ould  rather execute the necessary 

conveyance deed with payment of applicable stamp duty and complete the 

transaction as per  applicable laws in the interest of its 4000 homebuyers. In 

this regard , an email  dated 08 th  Oct 2022 has been sent by IRP to JAL 

authorities requesting JAL to take necessary action for the transfer of land  

and  this fact has been mentioned by IRP before th is Adjudicat ing  Authority 

and is duly  recorded in its  order in the current proceedings . However, no sub -

lease deed has been executed till date.  The IRP further submit ted that,  in the 

event , the sub -lease deed is executed by JAL, the legal title of  the land shall 

stand transferred in favour of JAL and the said clause, if dealing with the 302 
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acres of land, will be rendered infructuous.  The said email is reproduced 

overleaf, for immediate reference:  

 

 

118 . We have heard the  submissions of both sides  and gone through the 

pleadings  and written submissions placed on record . The SRA , who ha s 

drafted and submitted the Resolution P lan as well as the IRP of JIL has  

clarified that clau se 22.6 is only to protect the interest of the h omebuyers of 

JIL/ Corporate Debtor and it has nothing to do  to 302 Acres of land referred  
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by JAL. Further , clause 22.6 clearly uses the phrase  � �́«�« comprising in real 

estate projects of the Corporate Debtor �« �µ which implies that it is not applicable 

to the land and project s of JAL. In view of the above, we agree with the 

submissions of IRP and SRA that clause 22.6 has no relation to the  land 

referred by JAL. Further, as already noted above,  an e-mail  along with a letter 

dated 8 th  Oct 2022 has been sent by IRP of JIL to JAL authorities requesting 

them  to take necessary action for execution and registration of sublease deed 

for the said 180 acre of land . In our considered view, once  the sub -lease deed 

is executed by JAL, the legal title of the land s hall stand transferred in favour 

of JAL and the issue raised by JAL  will become infructuous . Hence,  we find 

no force in the contention of JAL relating to its objection to  clause 22.6  

of the Resolution Plan . 

 

119 . Since the other clause 10 of the Resolution Plan falls under the head of 

�´�5eliefs  and Concession �V�µ, therefore, we will examine the same  while 

considering the entitlement of SRA of reliefs and concession s. 

120. JAL has further objected that the proposed Res olution Plan seeks 

�X�Q�L�O�D�W�H�U�D�O���W�H�U�P�L�Q�D�W�L�R�Q���R�I���-�$�/�·�V���F�R�Q�W�U�D�F�Ws/agreements . The relevant clauses in 

this regard are reproduced  below:  
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