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ORDER

1. The present application | .A No. 2836/ PB/ 2021 is filed by the Interim
Resolution Professional ( IRP) Mr. Anuj Jain (Applicant  /IRP ) of M/s. Jaypee

Infratech Limited ( JIL SXUVXDQW WR WKH GLUHFWLRQV

Supreme Court of India in the Judgement of Jaypee Kensington Boulevard
Apartments Welfare Association & Ors Vs. NBCC (India) L td & Ors. (for
brevity, hereinafter referred to as the Jaypee Kensington ) in Civil

Appeal No. 3395 of 2020

2. The application has been preferred by the IRP under Section 30(6) read
with Section 31(1) of the Insolvency and Bankruptcy Code, 2016 ( for brevity,

the IBC, 2016 ) and Regulation 39(4) of Insolvency and Bankruptcy Board
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of India (Insolvency Resolution Process for Corporate Persons) Regulations,

2016 (for brevity, the 'CIRP Regulations | for approval of the Resolution
Plan submitted jointly by ~ a Consortium of M/s. S uraksha Realty Limited and
M/s. Lakshdeep Investments and Finance Private Limited (for brevity, called
‘Suraksha Realty p “6 XU D NV Kbgspect of Jaypee Infratech Limited ( for

brevity, called ‘JIL/the Corporate Debtor ) seeking the following prayers:

a) Pass an order approving the Resolution Plan dated
07.06.2021 together with the Addendum dated 09.06.2021
submitted by the Successful Resolution Applicant, namely,
Suraksha Realty Limited and Lakshdeep Investments and
Finance Private Limited in res pect of the Corporate Debtor
under Section 31(1) and declare that the same shall be binding
on the Corporate Debtor and its employees, members, all
creditors including the Central Government, any State
Government or any local authority to whom a debt in re spect
of the payment of dues arising under any law for the time
being in force such as authorities to whom statutory dues are
owed, guarantors and other stakeholders in the CIRP of the

Corporate Debtor;

b) Pass an appropriate order in respect of allowing ICI Cl Bank
(being the sole Dissenting Financial Creditor) to enforce
security interest mentioned in Para 76 -80 of the instant
Application for realization of liquidation value payable to ICICI
in terms of Clause 15.48 & 15.50 of the Resolution Plan in
terms of Section 30(2)(b) of the Code;

c) Pass an order that details of security interest mentioned in
Para 76 -80 of the instant Application for realization of
liquidation value payable to ICICI shall form part of the order

approving the Resolution Plan;
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d) Consider passing necessary directions for grant of reliefs as
sought under Clause 12 read with Annexure Il of the

Resolution Plan dated 07.06.2021, if deemed appropriate;

e) Pass such other order/orders as it may deem fit and proper in

the facts and circumst ances of the case.

l. BACKGROUND

3. To put the facts succinctly, the underlying main Petition CP (IB) -
77/ALD/2017 was filed by the IDBI Bank Limited against the Corporate

Debtor under Section 7 of IBC, 2016, which was admitted vide Order dated
09.08.2017 of the Allahabad Bench of this Tribunal . The Corporate Insolvency
Resolution Process (CIRP) in respect of the Corporate Debtor was initiated and

the Applicant /IRP Mr. Anuj Jain was appointed as the Interim Resolution

Professional (IRP). The IRP in accordance with the provisions of the IBC 2016 ,

took over the management and affairs of the Corporate Debtor /JIL on
12.08.2017.

4, In the meantime, the homebuyers of Corporate Debtor / JIL filed a Writ
Petition (C)-744/2017 Chitra Sharma & Ors. Vs. Union of India & Ors.

[2018 18 SCC 575 ] EHIRUH WKH +RQ-EOH 6XSUHPH &RXUW RI ,Q¢
certain provisions of the IBC 2016 , and the Order dated 09.08.2017 passed

by the Allahabad Bench  of this Tribunal 7KH +RQ-EOH 6 XSUHPH &RXUW )
Judgement dated 09.08.2018 ordered to restart of the CIR Process of the JIL/

Corporate Debtor.

5. Accordingly , in terms of Regulation 6(1) of  CIRP Regulations, 2016, the

IRP made a public announcement in Form -Aon 17.0 8.2018.
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6. The IRP then, constituted the Committee of Creditors

" &R &on 07.09.2018 comprising the following

(for brevity, the

members :

5. The list of financial creditors of the CD i.e. Jaypee Infratech Limite
of voting share among them is as under:
SI. No. Name of Creditor Voting Share
(%)
1 Real Estate Allottees (Home Buyers) | 56.62 %
2 | Fixed Deposit Holders 0.13 %
3 IDBI Bank Limited 19.16 %
4 Union Ba}nk of India (Ex Merger with 459 %
Corporation Bank)
5 In.du?t Infrastructure Finance Company 4579%
Limited
6 Life Insurance Corporation of India | 3.35%
7 | State Bank of India 3.34%
Canara Bank (Formerly Syndicate 4
8 Bank) 1.72 %
9 | Bank of Maharashtra 1.76 %

IA. No. 2836/PB/2021 (Resolution Plan)
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—Sl_l\;i ~ Name of Creditor Voting Share
(%)
10 ICICI Bank Limited 1.34 %
11 | IFCI Limited 1.24 %
12 1 The Jammu & Kashmir Bank Limited 1.08 %
13 Axis Bank Limited 0.96 %
14 -"_{ Sfil?liquipmcnt Finance Limited 0.12 %
TE Total 100.00 %
|

7. It is submitted that the IRP had earlier filed an Application CA-5/2020
on 20.12.2019 before the Allahabad Bench of this Tribunal for approval of the
Resolution Plan of NBCC under Section 30(6) read with Section 31 and

Section 60(5) of the IBC, 2016 and Regulation 39(4) of the CIRP Regulations,

2016.
8. It has been further submitted by the Applicant that in the meantime
the Principal Bench ofthis Tribunal vide its order dated 13.01.2020 in Petition

(IB)-77/ALD/2017  directed the registry of NCLT Allahabad Bench to transfer
the matters relating to CIRP of Corpor ate Debtor/ JIL and the related

applications to itself.

9. It has been stated that the application for approval of the Resolution
Plan along with other interlocutory applications was considered by the NCLT
Principal Bench. It is submitted by the Applicant that the Resolution Plan of
NBCC (India) Ltd . was approved by this Tribunal vide order dated 03.03.2020

with certain modifications.

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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10. Itis further stated by the Applicant that NBCC (India) Ltd. challenged

the order dated 03.03.2020 of this Tribunal, in an appeal filed before the
+RQ-EOH 1&/$7 EHDULQJ &RPSDQ\ $SSHDO $7 ,QVROYHOQF
7KH +RQ-EOH 1&/%$7 SDVVHG DQ LQWHULP Rluestiigyth& DWHG
Applicant/IRP to constitute an Interim Monitoring Committee (IMC) to

implement the approved  Resolution Plan. Ho wever, the said direction was

subject to the outcome of the Appeal. The Interim Monitoring Committee was

to comprise the Successful Resolution Applicant i.e., NBCC and three major

Financial Institutions, who were the members of the CoC, namely, IDBI Bank

Limited, Indian Infrastructure Finance Company Limited , and LIC of India.

11. ,Q WKH PHDQWLPH WKH +RQ-EOH 6XSUHPH &RXUW
06.08.2020, passed in  Civil Appeal No. 3395/2020 in the matter of Jaypee
Kensington Boulevard Apartments Welfare Association & Ors. Vs. NBCC (India)
Limited directed an ad -interim stay on the operation of the Order dated

RI WKH +RQ-EOH 1&/%$7 DQG WKH $SSOLFDQW ,53 WR |
of the Corporate Debtor. A further direction was passed to transfer all the
ASSHDOV SHQGLQJ EHIRUH WKH +RQ-EOH 1&/$7 DULVLQJ R

03.03.2020 of this Tribunal , to itself .

Il. ', 5(&7,216 2) 7+( +21-%/( 6835(0( &2857

12. 7TKH +RQ-EOH 6XSUHPH &RXUW Y ldaédl 24\03202X GIhHPH QW
the matter of Jaypee Kensington Boulevard Apartments Welfare

Association & Ors. Vs. NBCC (India) Limited in Civil Appeal no.

3395/2020  (hereinafter referred to as  Jaypee Kensington ) set aside the

order dated 03.03.2020 of this Tribunal and remanded the matter back to the

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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CoC with a direction to complete the CIR process of the Corporate Debtor
ZLWKLQ GD\V 7 K HpexRCQurEpgerkhitted only  Suraksha Realty and
NBCC to submit the Resolution Plan s. The relevant para graph s of the Jaypee

Kensington are reproduced hereinbelow:

225. Accordingly, while once again exercising our powers under Article
142 of the Constitution of India to do substantial and complete justice to

the parties and in the interest of all the stakeholders of JIL, we conclude
on these matters with the following order:

225.1. The matter regarding approval of the resolution plan stands
remitted to the Committee of Creditors of JIL and the time for
completion of the process relating to CIRP of JIL is extended by

another period of 45 days from the date of this judgment.

225.2. We direct the IRP to complete the CIRP within the extended time
of 45 days from today. For this purpose, it will be open to the IRP to
invite modified/fresh resolution plans only from Suraksha Realty and
NBCC respectively, giving them time to submit the same within 2

weeks from the date of this judgment.

225.3. It is made clear that the IRP shall not entertain any expression
of interest by any other person nor shall be required to issue any new
information memorandum. The said resolution applicants shall be
expected to proceed on the basis of the information memorandum
already issued by IRP and shall also take into account the facts

notic ed and findings recorded in this judgment.

225.4. After receiving the resolution plans as aforementioned, the IRP
shall take all further steps in the manner that the processes of voting

by the Committee of Creditors and his submission of report to the
Adj udicating Authority (NCLT) are accomplished in all respects within
the extended period of 45 days from the date of this judgment. The

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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Adjudicating Authority shall take final decision in terms of Section 31

of the Code expeditiously upon submission of repor  t by the IRP.

225.5. These directions, particularly for enlargement of time to
complete the process of CIRP, are being issued in exceptional
circumstances of the present case and shall not be treated as a

precedent X _

13. It is submitted by the Applicant/IRP ~ that NBCC (India) Limited and
Suraksha Realty submitted their respective Resolution Plans on 07.04.2021.

The Applicant/IRP further submitted that after negotiations, NBCC (India)
Limited submitted its revised Resolution Plan on 04.06.2 021 and the
Suraksha Realty submitted its revised Resolution Plan along with an

addendum on 07.06.2021.

II. APPROVAL OF RESOLUTION PLAN BY COC

14. As submitted by the Applicant /IRP , the members of the CoC discussed
and deliberated upon the revised Resolution Plans along with their respective
addendums submitted by NBCC (India) Limited and Suraksha Realty in the
24t CoC meeting convened on 10.06.2021 and both the plans were put to
vote from 14.06.2021 t o 23.06.2021 . It is further submitted by the
Applicant/IRP that the Resolution Plan of Suraksha Realty received 98.66%

votes and the plan of NBCC  (India) Limited received 98.55% votes of the CoC.
Thus, the Resolution Plan submitted by M/s. Suraksha Realty Limited along
with M/s Lakshdeep Investments and Finance Private Limited was passed by

the CoC. The relevant extract s of the voting sheet relating to the Resolution

Plan of the Suraksha Reality are reproduced overleaf:

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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and Finance Private Limited.

to vole,

Voting Agenda 1: Voling on the ﬂnl resolution plan of
Suraksha Really Limited along with Lakshdeep Investments

Note: Final Resolufion Plan dated 07 June 2021 submitied by | :
1| Suraksha Really Limited along with Lakshdeep Investments |  66% 98.66%

and Finence Privale Limited ("Suraksha/ Resolution Applicant’)
read wilth Addendum dated 09 June 2021 fo Final Resolulion
Plan daled 07 June 2021 be read as composite Resolution Plan

Yes

Passed

Annexure
1

Voting item 1

Annexure -1

Voting an the final resclulion plan of Suraksha Realty Limiled along with Lakshdeep Inveslments and Finance Private Limiled.

Note: Final Resoluion Plan daled 07 June 2021 submitied by Suraksha Really Limiled along with Lakshdeep lnvestments and Finance Private
Limied ("Surakshe/ Resolution Applicant’) read wilh Addendum dated 09 June 2021 lo Final Resolution Plan dated 07 June 2021 be read as

composite Resoltdion Plan fo vole.

Resulls of Voling ltem 1

nks 9763 [ 4191% 1..’o {}.% 43.25% 4.91%"
Home Buyers (20590 | 12,607 B2% | 862 14.17% 56.62% §6.62%
FD Holders | 817 i} 003% | 001% 0.10% 043% 0.13%
-qutla'l 20518 29 66AT% | 99T% | - 2487% 100.00% 98.66%

Nole: Section 254 (34) stipulates thal "Notwilhstanding anything lo the contrary conlained in subi-section (3), the aulhonsed representative under

sub-section (6A) of seclion 21 shall cast his vole on behalf of all the financial creditors he represents in accordance with the decision (aken by a volg
of more than fifty per cent. of the voting share of the financial creditors he represents, who have cast their vole; Provided that for a vole lo be castin
respect of an applicafion under section 124, the aulforised reprosentalive shall cast his vole in accordance il the provisions of subscetion (3"
"The said section is not applicable for all Institutional Financial Crodilors.

Individual voling is annexed herewilh in following order;

Classof creditor =% ‘Annekure:
Banks and Financial Insfitutions Annexure A
Home Buyers Annexure B (certificate from authorized representalive)
FD Holder Annexure C {certificate from authorized represenialive)
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15. The Applicant/IRP has also enclosed the Affidavit s filed by the
Successful Resolution Applicants (SRASs) stating that they are not barred
under Section 29A of IBC, 2016 to submit the Resolution Plan. The said

affidavits are reproduced below, for immediate r eference:
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16. Itis submitted by the Applicant /IRP that subsequentto passing of its
Resolution Plan, the ‘Suraksha Realty p (hereinafter , referred to as
“Successful Resolution Applicant H RU “65)%have submitted the
Performance Bank Guarantee of Rs.100 (one hundred) Crores valid till
06.07.2022. However , during the pendency of th e present application, the
said P erformance Guarantee expired and therefore, the Resolution Applicant
later submitted the amen ded Performance Bank G uarantee valid till

05.07.2023 (placed at page 14 of the Affidavit dated 11.08.2022 filed by the

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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Applicant). The scanned copy of the Amended Performance Bank Guarantee

is reproduced below:
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17. 6LQFH WKH 5HVROXWLRQ 30DQ Rit agpxovdd My ® 5HDO W\
requisite majority of the CoC and the Successful Resolution Applicant s are
not barred under Section 29A of IBC, 2016, therefore, we would proceed to

examine the other aspects of the Resoluti on Plan under consideration.

18. The Applicant/IRP has filed  an Affidavitdated 18.04.2022 giving details
ofthe & RUSRUDWH LiqidatiBri)/elte (LV) and Fair Market Value (FMV).
The relevant contents of  the said Affidavit a re reproduced below, for the sake

of convenience:

3. The deponent appointed RBSA Valuation Advisors LLP (hereinafter,
"RBSA Advisors”) and GAA Advisory LLP (hereinafter, “GAA
Advisory”) to determine the Fair Value and the Liquidation Value of the
Corporate Debtor. As per report dated 14.02.2019 submitted by RBSA
Advisors LLP and the report dated 16.02.2019 submitted by GAA Advisory,
the Liquidation Value and the Fair Value of the Corporate Debtor is as
under. The average Liquidation Value and average Fair Value is also

mentioned below.

S. No. Registered Valuer Liquidation Fair Value
Value (In Cr) (In Cr)
1. | RBSA Advisors LLP 17,876 24 866
.‘b\ 2. | GAA Advisory 17,658 26,339
L “w.} i ‘;_ Average 17,767 25,602.5

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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V. FINANCIAL OUTLAY OF RESOLUTION PLAN

19. Through the same Affidavit dated 18.04.2022, the Applicant/IRP has
also filed details of the total Financial Outlay of the 6 X U D NV Ré&soltion
Plan. Therelevant extracts are reproduced below, for the immediate reference
FINANCIAL OUTLAY OF SURAKSHA RESOLUTION PLAN
4. In the Suraksha Resolution Plan dated 07.06.2021 read with its addendum

dated 09.06.2021, Suraksha has provided for the following treatment/

payments to the stakeholders of the Corporate Debtor-

Category of Sub-Category | Treatment / Amount Provided |
Stakeholder of Stakeholder under the Plan
(in Cr)

. SL
] No.

-’ 1) Secured a Assenting (i) Issuance of Land parcels having
Financial financial Fair Mrrket Value of : Rs. 6239 Cr.
. Creditors creditors
(1i) Non-Convertible Debentures’
Guaranteed Paymont Obligations -
Rs. 1280 Cr.
fRefer clause 15.11 read with 15.16
of Suraksha Resolution Plarn dated
07.06.2021 at pg 39 & pg 41 read
with addendum dated 09.06.2021 az
pPs 156 & pg 138 of I4 1603 of
20227

Total (iy{ii) = Rs. 7519 Cr

{Refer I(B)(ii) in point 7 at page 271
in Form H filed with I4 2836/2021)

(i1i)Amount earmarked for facilitotion
of monetization of Land Parcels and
distribution of proceeds : Rs. 25 Cr.
{Refer clause 15.23 of Suraksha
Resolution Plan dared 07.06.2021
at pg 43 rvad with addendum dared

| 09.06 2021 at pg 159 of 14 1603 of

2022

Total (i)y+(i)+ | Rs. 7544 Cr
(iii)

b, ICICI Bank | (i) Enforcement of Security interest
. . Lid. (Land Parcel admeasuring 180 acres
L i CcICcIcry - at Tappal) to the extent of
4 Dissenting Hquidation valuec payable to ICICI:
' \ Financial Rs. 218 Cr.
- r) Creditor {Refer clause 13515 of Suraksha
E -/ Resolurion Plan dated 07.06.2027
oy at pg 21 read wirth addendum dared
NS 09.06.202! ar pg 157 of 1A
- I 1603/2022]
Total (at+h) Rs. 7762 Cr

L\ &

A\

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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5

]

SL | Category of
No. Stakeholder

Sub-Category
of Stakeholder

Treatment /! Amount Provided |
under the Plan
(in Cr)

2) Unsecured
Financial
Creditors

a. Allottees/
Homebuyers'®

(i)

(i) Completion of construction of

(iii) Early payment Discount : Rs. 15

Projects amounting to satisfaction
of : Rs. 9268.41 Cr.2

[Refer clause 17.4, 17.19, [7.23,
17.28 (pg. 61 anwards) of Suraksha
Resolution Plan dated 07.06.2021
read  with addendum  dated
09.06.202] filed in 14 1603/2022]

Delay Penalty compensation : Rs.
279 Cr.

[Refer clause 17.19 at pg 64 of
Suraksha Resolution Plan dated
07.06.2021 read with addendum
dated 09.06.202]1 filed in IA
160372022}

Cr.

[Refer clause 17.17 at pg 63 of
Suraksha Resolution Plan dated
07.06.2021 read with addendum
dated 09.06.2021 filed in IA |
1603/2022F

Total (Iy+E)+(iil) = Rs. 9562.41
Cr

(iv) Infusion of working capital for

[Refer 2(b)(i) in point 7 at page 271
in Form H filed with I4 2836/2021]

campletion of construction of
projects : Rs. 3000 Cr (approx.)

{Refer clause 174 at pg 61 and
clause I3 of Suraksha Resolution
Plan dated 07.06.2021 at pg 32
read  with  addendum  dated
09.06202] a pg I35 in IA
160372022}

Total
(D)) (v

Rs. 1256241 Cr

b. Fixed Deposit (i) Full
Holders

claim : Rs. 29.26 Cr-.

Payment against admitted

'SmhhdwmmdclhuWwbmmwhoanﬁhndMumthe
stipulated time but files the same before NCLT approval date. P
* This amount includes refund amounts of Rs. 178 Cr wwards refund proposed projects and Rs. 65 PS

Cr towards cancelled units,
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-

!
| Xi1) Amount earmarked for claims filed
subscquent to finalisation of IM till

. NCLT approval date : Rs. 9.16 Cr.

L=
' SL 2 Category of | Sab-Category ' Treatment / Amount Provided '
| No l Stakeholder ‘ of Stakcholder | under the Plan
| (in Cr) |
1
|

' fRefer claouse 16 at ps 58 of
Swuraksha Resolurion Plan dJDated
07062021 read with adderndums

‘ l dated O9.06.2021] |

i
| | Total[G)y+iid] i Rs. 38.41 Cr ) ]
|

Total (a+bH) Rs. 12600.82 Cr
3) ' Operational la. YEIDA Rs. 0.20 Cr
' Creditors i fRefer clause 20.2 at pg 72. clatese 20.8
| af pg 83 of Suraksho Resolutiors Plar
' | dated 07.06 2021 read with addendurrn
‘ ! | darted  09.06.2021 fited in 14 ‘

1603/20227 B
Workmen INTIL.
En]plo_v;:cs NIL

| |4 Income Tax Rs. 010 Cr
| | fRefer clause 19 .3 ar pe 71 of Suraisha

[o]w

Resolution Plan dated O7.06. 20271 read
with addendwmn dated 09.06.2027 filed
[ in A 1603/2022F

e. Other Rs. 010 Cr
‘ [ Operational fRefer clause 271 2 at pe 85 of Suraksha
' Creditors Resolutiorn Plan dated O7.06 2027 read

with adderndurm dated 09.06.2021 filed
irn I4 I603/20227

| Total Rs. 0.40 Cr

l [=+bicid+e] fRejfer (3) in point 7 al page 271 in

Form B filed with J4A 283620217

Rs. 0.14 Cr

IRefer clause 24 8 ot pe 90 of Suraksha
Resolution Plan dated O07.06. 20271 read
with adderndium dated 09 06 2021 filed
| it 1A 1603/2022)

| [ IRefer potrer 8 of Form I at pg 273 filed
| | | with I4 2836/2021F |
| Grand Total(1+2+3+3) . Rs. 20.363.36 Cr |

| =) “Public |
Sharcholders ’

= In terms of the foregoing. the total finuncial cutlay of Suraksha Resolution

; | Plan dated 07.06.2022 read with its addendum dated 09.06.2022 is Rs.

20.363.36 Cr.

V.  SALIENT FEATURES OF RESOLUTION PLAN

20. The salient features of the CoC-approved Resolution Plan as submitted

by Suraksha Realty; Successful Resolution Applicant (SRA) are the following:

20.1 The SRA propose s to resolve the defaults of the Corporate Debtor in

the following manner:
a) Limiting and resolving the debt obligations of the Corporate Debtor;

b) Infusing additional working capital;
c) Taking control of all the business activities by terminating concerned

related party agreements/ contracts;

in Company Petition No. (IB) -77/ALD/2017
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d) Prudent financial planning and transparency in manageme nt and

utilization of funds; and

e) Good corporate governance

20.2 The SRA propose s to construct ho mes for the Homebuyers as per the

following timelines (Part1V; Annexure -l of the Resolution Plan):

Table 26 Project wise Estimated Completion Schedule

ANNEXTUHE-I

Projected
Commipletion
Project Froject Develof nt Period from 90 Mo, of Towers
davs Post
Apprava Date
Moida Projects
Kensington Park — Ploks Plottes] Dievelsprsient & Mol ks
Yamuna Enclave Motted Development fr Muonths
Kimgswood Oiriental Vills Dhewedopamend 12 Months
MAumaEry HResidsmitial & MMionths e
Pebble Coqrt Hesademnteal I Months 4
RSy Hesademitml I5 Months T
Kensmmgion Park Apartoents Residential I35 Momniths e
A Hi=iiphis
Fissmmires Resadsmiteal 14 Months Fil|
k. msa Islps Hesademitml I'9 AMonths I5
kermmgtom — Baomilewvard He=identzal I Momiths i |
Kubs Hestdental o S iomiths .
Wish Pexin Cruromercial Sharps= 4 Manihs =
Oryctnired Hiesddentinl 36 Mo H
Ganlen Isles Residential 40 Months 24
Krescent Flormes Residential 10 Moniths =4
Tutal 250
Mirrapr
Yamuna Vikaar Moted Developosent 24 Mioanths Flav=
Sumnyvale T hoemes Motted Developosent 24 Months Plos
Taneshig Sopomme Coorrermeeyeyad 30 Mlonths b
Villa Exparnea Villas Tevmeyrprorssl 30 Tt s
Brich Circmt Stucdios— Pheas 1 Hesidentisl 47 Memths" 4
:‘-:I.:.tl_l;llrlxr-. L A prarfmenis— Hs=identisl 47 Monihs® 1
:_Iji::ﬂl = Dowlevard Comort- Residental 47 Manihs® L
Aomam - Pissse 1 Hesidemitial 47 Moniths® i
Page 115 of 148
L]
Agra
Kansington Park-Plots Motled Development 24 mniniies Plodts

“sulfect to availability of erencombered and unfettersd possession of land, being developed
undder project, oomstruction of phase | and shitting of boyers of phase [ to phase Tnot only fo give
thiem possession faster but also ifs oviable to complete phase [ at this stage, as no moch work

domne at sites of phase [1

20.3 Feasibility and viability of the Resolution Plan: The Resolution

Applicant ha s committed to bringing the equity infusion and working capital
facility/ group company loan for the purpose of construction of projects and

delivery of homes. The such commitment of delivery is given based on the

IA. No. 2836/PB/2021 (Resolution Plan)
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estimated cost provided in the Virtual Data Room (VDR) which, as per them ,
is achievable. They have further  averred that all other treatments provided in

the Resolution Plan are viable and achievable.

20.4 Sources of Funds : The Resolution Applicants  at para 13 on page no.
26-27 of the Resolution Plan have detailed sources of funds as given in the

following table:

Table & Sources of Funds

Sr. Souree of Funds s

L L'Fu|1'|.1n|: E|:|1.lll_1.-' Tnbusdion by He=iilaHem Amﬂiun:r-n. ot L B iJ..'.:rq ] thee APF'rrrv.ﬂ I hake 125
im e Corporabe Debtor 0 e wfilised as asd whess reguinsd, on swsed basis for
eonmmprletivin af the Projecka

Sevarees o Fuids = Mebvoarth of the Resoluton :'I:'|'|]'|||r_.:|.nl=|. ﬂll1l‘lﬁ: wrlh pelworth of
promcdiers of Besolution Applicants ood tuse related entibies of Bs 8337 crore es
rvmslionisd (o B Mesolation Plan.

|+

Dledsl and for amy ol instrosssent frose Hee Bosoluton Applieants and fore thelr reladied 135
erilities 1o (e Cocporate Delbdor, o 910 days of e Appeoval Date fo be abilisesd as aoul
when AN vrredl, o meeed basis fore 1.'I.'I:III|.I1L1.'iI.'III oo the r"rl'\]l‘:l.!-:.

Sewireys ol Freruls - MNetwneih al the Bssolotion Applieants along with aelwoeh of

Fape 26 of 118

S, Hoiarees of Funils LS
Moo Crimres

prarmMe s of Resolutinn Applicants amd ther selobed entitdes of Ba 6,557 cnome as
imiemsllaaread des e Rasiolabbosry Mlass.

3, Hedearption of 0.07T% Mon-Convertibls Delwateres o e issaesd imaecor dasses with s T.200
Hesclanlban Plan te the Assecibing Imslbutiomal Finencial Cresditoes CAssenbing BN OIS h

Sonarce: Indternal Acvereals of the Comgpany and f oor addigiona] fend (nfasion by
Resodubian Applicants by way of evueiby, debl or any. othier isssbmemend, as i deeeed Fie

4. Land hoe Bestitebtional Fanomclal Crediloes, as poer the lerms of this Resolution Plan at T
EMiV.

= Lovan (" Credil Facillay™) of Ks. 3000 coone b be arranged by Hesololbon Applicasts A,
h’ilhi.[lmlh_'.,'h ol Hie J'\P'Pl:l:l\'.l.l Ehales, by B anbillsesd as amd wlien rl'\.il_‘ll.l’ihj_ o e hasis
e completinn of the Projects.

Souree -~ Exprossion of loferest mevelved froen SWAMITE fund for streeed assels of
Gaowerment of India and f or Sacility Froon Stamdand Chacored Bank Geouap [Letter of
Support anneced) endfor any other banks or enbities ol oo Metwaorth of the
Resodulion Applicants alomy wilh sebworth ol prosuoless o Resolutoes Applicants and
{aimie relatisd pntibies a5 muenboresd b the Resaolotion Plan

5 Hank balapeoe svailable stk the Corporate Delsbor s luding fends camiacked foe MO 11
safily barrlers,

] Estarnatedd Recejivables froom Jafprakash Associabis Linviledd sobject for recomeiliabiom 300
uinsder the avgrin of NCLT in ferms ol Jay pee Kenbogabon Judpgsienl®

rd Estarnusbesd net operabing cashilows from the Yamone Expressweay of Hrad (hree vears FETT]
bostwvards construction amndfor sefume]  and for oepuleae operatbng expetoees ol e
Corporate Debtor amd for serviedng of bferest on Cosdit Factily oblained for conbasbHon
feve b bnayer=.

Tobdl 12 147
* T el o bivaged beredn és Dalicetioe in netuee and saay chuorge,

The snmmads appedrieg ae s apo, T 63 anad & o e achoow table ansheraticafier adlsebioely refirmd do
s A ol Canfribdop ™,
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20.5 Application /Utilisation of Funds : The Resolution Applicants at para
13 on page no. 27 -28 of the Resolution Plan  have also indicated utilization of

funds as given in the following table

Tahle  Application of Funds

5. | Applicstion of Funds Re
No Crore
1. Payment lowands Insolvency Resolution Process Costs on actual basis "R Cosl")" 545
¥ Uplrost Payeent bo the Opeeatinnal Credilors i beems of s Resolebarn lan (Liki

Fage 27 of 148
or. | Application of Funils Hs
Na Crore
i Payrowend o the worksmen & eapliyees

1. Redemption of L01% Assenting NCDY insued b Assentiig [nstibational Foanaal | 1,200

Craditors,
5 Larcl forr |rstabuatiirmal Finarietal Credditom, is per the terms of this Resolution Plin #.35h
f1, l'..!_'|.'n1|:n1 [0 FIY Holdvrs J542
i Funds for construction of real state propeets for delivery of homes to Homelayers | 4300
andfar refumd o bomebuverss fo be ublised b loe with [he besiss plan for
coatruchion®, inacenrdanee with the Resolubon Flan
H. Paverent Lo Publie Siatehinldem .14
Y. | Provistion for expenses for menaging and memetbabon of bod e Assnbing | 2300

[mstatutbonal Finanelal Creditom

I | Peerviston dor anibtl eperating experees of the Corporate Lebtor and other conttnpenaes | 4159
Loy akilibliossal CTHI i pereses

Tatal | 12047

* Thee dyotsal dermampant aif the III'.IHIh'I'rJI.]..' Resedeiwr Prcess Coets, Hul.l*-jtlr Himie F|r1:.||'r:u. workirs s,

irtal frarther prrotcislines for experises wre ndiaefive or s gl nury cluege

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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20.6 Treatmentfor CIRP Costs : The Resolution Applicant understand s that
as per the information available in the Virtual Data Room ( VDR) out of the
total CIRP Cost, a sum of Rs. 33.63 Crore has been paid out of the internal
accruals of the Corporate Debtor and a sum of Rs. 5.45 crore remains to be

paid. In the event, the  CIRP cost increases beyond Rs. 5.45 crore, the excess
amount shall be paid by the Resolution Applicant by bringing additional
funds, in the event the full CIRP Cost is not paid out of the internal accruals

of the Corporate Debtor.

20.7 Treatment to Disse nting Financial Creditors (Para 15.47) : The
Resolution Applicants have proposed to allow enforcement of security interest
to the Dissenting Institutional Financial Creditor in order to make the plan

viable, feasible and effective ly implementa ble. The details are given below:

[ahip 16 Treatment to Dissenbine Institutional Financial Creditors

5 Mo |Lncatiom of Fxintimg Intital Prowsam for Average Ligquidation valne
Land Security [Hasenting Liguidation {Ra Crj
Imstitmtinmal Yaloe rate per
finacres) | Fnancial Credibers acrendt
nist nf fle
Canaartinm Panis s Crfacre
paiss Corperats
Ehipr Ll Parcels
Sepurafy luteresd
{im acres)
] [agampur 120 130 178 Wl
. Mirzapus T 4 - b,
3 | -_'||"'r'.|| “tath ERIRTR 130 WeE
4 A TS ) Hl L5 44
Tnial 15(13.4 1486 276

il g5 provided by IRP

*166 acres out of 666 acres mortgaged to malusive charge holders
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20.8 Treatment of
Land Parcels (Para 15.11)

Non-Convertible Debentures

Institutional Financial Creditors

parcels to the Assenting Institutional Financial Creditors

by way of NCDs and

: The Resolution Applicant propose

stoissue 0.01%

Table 11 Treatumernt of Hee Destitutioned Financial Credifors

FDOOHG $VVHQWLQJ 1&'-V DQG WKH

S Mo Parienlars R4 Crore
liestraineil
A Isasparice of 0471 % Assenting BNCTR of [Aoe value of Ba 1,200 erare, 1.24%)
awibbden S0 davs ol the Agpproval Dale inscconlance wilh tue Besolution
Pl Idicabive Terms e the Assenting NCDs are meolioned in
A rine-I1 bereda
Supl-Tolal fus e s 1,20
H Lol
Loeatlin of Laal Apen i aeres) FAY
Ha erare
1 Jaganpiir T1H 24915
2 Mirrapur 30 212
3 Tappal wTh 1,815
3 Apra k3l 1.5
Taakal [and 2 5 A53h
Girand Total 7730

20.9 Admitted claims of Institutional Financial Creditors

As submitted by the Resolution Applicant,

(Para 15.10) :

the admitted claims of Institutional

Financial Creditors are to the tune of Rs.9,782.60 crore as per the following
details and breakup provided in the Information Memorandum (IM) :
Tables 10 Aubsefied Clovms of fhe Credifoms
Si. MName of the [nstitutional Finsnelal Credibom Claims Security
Mo, Auimiibed
I Commontition  commpristng of the  [oflveeng  Instbibionsl LN NPT
Frnaneial Creditoes: metudmg T Bank, TRCL 1UC 58 i Page g
Srriclicais Hambk, Hank ol Maharsshira, 0000 Bank, Undon arul 58 ol
Bank. IPCL &k Bank) ithe [N
. s Hank | donided J1K [}
1 SREl Faotprment France Limihed I AN
Totaf Clitoes Adorilfed 4 THL bl
IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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20.10 Treatment for the Fixed Deposit Holders (Para 16.2) :

Particulars Rs. In Crore
Payment against Claims Admitted as per IM 29.26
Proportionate Payment to Claims filed 9.16

subsequent to IM however prior to NCLT
Approval Date (as goodwill gesture)
Total 38.42

It has been stated by the  Resolution Applicants that a  gainst the admitted
claims of Rs. 29.26 crores of Fixed Deposit Holders, the entire amount of Rs.
29.26 Crore shall be paid to  the Fixed Depositors , whose Claims have been
admitted in IM, on pro  -rata basis, in three equal half ~ -yearly instalments from
the Transfer Date, as full and final settlement of all the claims of Fixed Deposit
holders in accordance with the provisions of the Code. No payment shall be

made towards interest over such fixed deposits. Ithas been added thata gainst
the Claims filed subsequent to the finalization of IM but prior to NCLT
Approval Date, an amount of Rs. 9.16 Crore shall be paid to Fixed Deposit
holders , on a pro-rata basis, in three equal hal  f-yearly instalments, from the
Approval Date, as fulland  final settlement of all the claims. No payment shall

be made towards interest over such fixed deposits. It has been clarified that
though the Resolution Applicant is legally entitled not to deal with the Claims

not admitted by IRP, however, the Resolution Applicant ha s provided for
payment of Rs. 9.16 crore as  a goodwill gesture, in the interest of such public

depositors and shall not be construed to be differential treatment.

20.11 Treatment of the Financial Creditor in a class 2 Homebuyers: It

has been stated by the Resolution Applicants that the admitted claims of

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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Homebuyers as of 29.05.2021 aretothetune ofRs.12,806 Crores, as perthe

details given below:

Lable 18- Admitted Claims uf Homs Buyers
Hs, Crore
Particulars I'nincipal | Interest Tutal

hictive Hioimis Buyers TR 1. 2540 11,571
Home Buvers Concelled & Hefunds i+ P B/
Pending

[ 1zme Thpyers - OO ssoed 37H | 748
Total 9257 3,539 12K

20.12 Treatment for Workmen Dues (Para 18): It has been stated by the
Resolution Applicants that the admitted claims of the Workmen as on
31.03.2021 were NIL. In the event any workmen dues are added to the
admitted claims by the IRP prior to the Approval Date, the Resolution
Applicants shall pay the same in accordance with t he Code and the

Regulations, from its internal sources.

20.13 Treatment for ~ Claims of Income Tax Department (Para 19 .2):

It has been stated by the Resolution Applicants that since t he Income Tax
Department did not file  any c laim pertaining to operational debt owed to them
by the Corporate Debtor, therefore, no payment is provided in the Resolution

Plan in line with Jaypee Kensington Judgement.

20.14 Treatment for  Claims of YEIDA (Para 20.2 and 20.8 ): It has been
stated by the Resolution Applicants that the YEIDA had filed an aggregated
claim of Rs. 6,111.60 Crores, out of which IRP admitted the claim of Rs. 461
Crores as per the IM as on 31.03.2021 pertaining to External Development
Charges (EDC) including interest and pending work.  However, payment of

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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Rs. 0.10 crore shall be made towards the admitted claim of YEIDA. The
remaining claims of Rs. 5,650.60 Crores filed by YEIDA incl udes a Disputed
Claim under Arbitration relating to 64.7% additional compensation of Rs.

1,689 Crores. The Resolution Applicants have proposed to provide Rs. 0.10

Crore towards this disputed claim.

20.15 Treatmentto Claims of other Operational Creditors (Para 21.2):

It has been stated by the Resolution Applicant s that against the Claims of
other Operational Creditors amount ing to Rs. 3.2 Crores, no amount is
payable in accordance with section 30 read with section 53 of the Code.
However, a paymentof Rs. 0.10 Crore is being made towards such Operational

Creditors in the Resolution Plan.

20.16. Treatment of the liability of Corporate Debtor with respect

to WKH -D\SHH +HDOWKFDUHPaW 23 )" k-hasibeen stated by the
Resolution Applicant that all contingent liabilities as detailed in the IM or
appearing in the books of the Corporate Debtor or otherwise, inter -alia
including any contingent liabilities relating to guarantee(s), shortfall
underta king or any other similar instrument provided by the Corporate
Debtor to secure the financial indebtedness of Jaypee Healthcare Limited or

any other person, along with any related legal proceedings (including criminal
proceedings), if any, shall stand irre vocably and unconditionally abated, and
extinguished in perpetuity on and in with effect from the date of approval of
Resolution Plan by the Adjudicating Authority. The Corporate Debtor shall

have a right of subrogation against its subsidiary JHL, in the e vent the
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ID Bl Bank Vs. Jaypee Infratech Limited 29 | 205



pledged shares owned by the Corporate Debtor are enforced and monies are
recovered by the lenders of JHL. It has been further submitted that without
prejudice to the above -mentioned treatment, the Resolution Applicants are in
discussion wit h Yes Bank to explore the possibility of a mutually acceptable

amicable solution.

20.17 Treatment for the Equity Shareholders (Para 24): It has been

stated by the Resolution Applicants that t he outstanding equity share capital

as on 31.03.2021 was Rs. 1389  Crores and upon approval of the Resolution

plan by this Adjudicating Authority , the issued, subscribed and  paid -up share

capital of the Corporate Debtor including preference shares if any, s hall be

cancelled and reduced in its entirety, without requiring any further act,

instrument or deed, such that on effecting the said reduction, the entire share

capital of the Corporate Debtor held by the shareholders of the Corporate

Debtor shall be deem ed to have been cancelled immediately. The face value of

WKH FDQFHOOHG VKDUHV VKDOO EH FUHGLWHG WR "&DSL)
Corporate Debtor. The Corporate Debtor shall take the steps for delisting of

its Equity Shares in accordance with the provis ions of the Securities and

Exchange Board of India (Delisting of Equity Shares) Regulations, 2009. The

existing paid-up VKDUH FDSLWDO VKDOO VWDQG WR EH IX00\ ZL
SHGXFWLRQu DQG WKH 6KDUHKROGLQJ DIWHU UHVROXWLF

shall stand as reproduced overleaf :
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Tubile 1% Slharvidiolding after resilulion of the Corarfe Debilior

Share Bednee Hesohudinn Adter Hesnlution
hnkders Moo of Face Amouni | % age of M. of Face Amnunt % age of
phares Value fim Ha. share nhares Yaloe jim Ha whuare

(im Cr) {ln Rej Crore) havleliny fimTry | (e s Crmre} bl

Exmting BLTT 1l BT &1 B [x] | [HL [16X

N 1] LEL) 15 | RETL (LA

il i) =4 1" 111 it b | Bl Afn i) | iR LS

Timtal 1 1] 1S5 =T, 1150 1 12500 TR
20.18 Term of Resolution Plan & the Implementation Schedule (Para 26):

Tiahfe X2 T o Tmplomenfoifon Schednle

Sieps | Implementation of vanoos Activilies Imficative Term f
Scheadube from Lhe
Appmval Diage

L #  Heormstitobior el Teard of Dereciors 3 et

= Setiing; up al management leam and conind sysiems

#  Complefion of Defmithve Docoments Enpapememt of
Contractors and ewrution ol inesh contracts

o 3 bmpmmrvement i pace of constroction of Wishimem Tmoject 4 mmmiby onwards

"Huwwver, e comsbruction schiilies deing woderloken or Hee projects sholl confinee darmig thes
perinl,

21. The Resolution Applicant  has sought various Reliefs and Concessions
as detailed in  the Annexure Il (page no. 132 -138) of the Resolution Plan . The
proponents of the Plan , however, have undertaken that the  Resolution P lan
shall be implemented whether those concessions are gra nted or not. The

relevant Clause 12 of the plan to this effect is reproduced overleaf:

12. Reliefs and Concessions

The reliefs and concessions sought by the Resolution Applicants are more
particularly contained in  Annexure -ll hereto. The Resolution Applicants
undertake that they will implement this Resolution Plan, whether or not

the reliefsand FRQFHVVLRQV DUH JUDQWHG p
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VI. COMPLIANCE CERTIFICATE & COMPLIANCE CHART

22. The applicant s have attached the Compliance Certificate in Form-H p
with the Application as required under Regulation 39(4) of the IBBI
(Insolvency Resolution Process for Corporate Persons) Regulations, 2016 ,

which for the sake of convenience, is reproduced below:

FOHRM 1T ? 6
COMPLIANCE CERTIFICATE Pt

(Under Regolation 30(d4) of the Insalvency ond Bankrupicy Board of India {Insolvency Hesolutian Process for
Comorate Persons) Regulations, 2016

I, Aauy Join, an insolvency professional enrolled with Indiegn Institute of Insolvency Professionnl of 1AL and
registered withh the Board with registrotion  suwmber IBEDIPA-QD1/AP-POO1S42201 7-18/ 10306, am the interim
reselution professional for the corpormte insaolvency resolution process (CIRP) of Jaypee Infratech Limated (1113

2. The relevane details of the CIRP, pursuant to order dated 24 March, 2021 passed by the Hon'ble Supreme in
Sdappee Kensingeon Bowlevard Apartments Welfaore Associotion & Qrs. VFr. NBCC (fadiay Limired & Ors. — Civil
Appeal Nw, 33957 2020 are as under (please refor o the Note below the fallowings table):

Sl. ™. Particulars | Descriprion
1 SNome of the JTaypee Infratech Lomuted (JIL
o
2 Dhate of 0% Augwst 017 CIRP apninst Jeypee Infratech Limited was ioitited vide
lontintion of aorder dated 09 Aupust 2017 passed by 1lon'ble Adjudicoting Authority,
CIRP™ Adlluhobad Beoch in CF (8] No, TT/ALDZOT fled by the DRI Bank
Limnited.
09 August 2018: The Hon'ble Supreme Court of Indin vide order dated 09

Aapust 2018 passed in Wit Petition (Civill No. 7442017 citled as Chitra
Shorma & Ors. Vs, UOL & Ors. revived the CIRT of the Corporate Debtor o
fresh for a period of 180 doys and 15 required the Adjedicating Authority may
wxiend the Cl1RP period by 90 days under the Code and directed constiiuniaon of
the Commites of Creditors (horemafter, “*ColZ77) a fresh i view of the amended
provisiong of the definition of “fnancial creditor” under the Code as per
Insolvency and Bankruptey (Amendmeont) Ordinonee, 2015,

06 November 2019: The Hon'ble Swprome Court wvide order doted 06
November 20019 passed in the matier of Faprakash Asscciotes Lod, & Anr, Ws,
IDBI Bank Lul & Anc. (Civil Appeasl bearing Ddary Ne 27228 of 2009 and
Civil Appeal No 6486 of 20049 directed completion of the resolution plan
approval process within 45 days from the dote of order and thereafier the
Adjudicating Authormy 1o complete the approval process in another 45 days,

03 March 2020, The Hon'ble Adjudicating Authaority approved the resolution
liled by NBCC (India) Lid, ("NHOCCOC™)

24 March Z021: The llan ble Supreme Court vide order dated 24 March 2021
passod in the Civil Appeal Noo 33952020 remnnded the matter back to the ol
and exiended the timeline by 45 doayvs o complete the reselution process by
lmviting  revisedfresh resalution plans from NBOC and Suraksha Realty
Limited with Lakshdeep Investments and Finance Pwt Lid only (hercimafier.

*Suranksha®).
3 Drate afl 0% Aupuse 20072 by the Hon "ble Adjudicating Authority, Allababad Bench
Appointment
of e 09 Awvpust Z018: Vide order doted 09 Aupust 2018 passed by the Tlon*hle

Supreme Tourt in Wit Petition (Civil) MNa. 72442017,

D6 November Z019: The Honble Supreme Court in the motter of Joaiprokash
Assocmtes Lud, & Anr, Vs, IDH]D Bonk Led, & Anre, (Coivil Appeal Diory No
27229 af 2019 arxd Civilk Appeal Mo 6480 aof 2019 ) directed the TRP o complete
the resolution plan approval process within 45 dowvs fram the dote of order ond
thereaflter the Adjudicating Authority o complete the opproval process in
anothor 45 days.

06 Aupust 2020 The [Hon'ble Supreme Court vade order dofed 06 Aupust 2020
possed in Civil Appeal Diary No(s), 1474 2020 directed the TRP to manage the
alfairs of JIL and wvide order dated 24 March 2021 in the Civil Appoal No.
33G9572020 extended the timeélline by 45 daws o complete the resalution process
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whale mwvite resolution plans from Suraksha and NBCC only,

4 Mae of 17 August 20T
Publicotion of
Public
Announcement
5 T Dote ar T Seprember 2018
Constlution ol
Cat” The constimtion of the CoC was updzied from time 1o time, on the following
dates in accordance with the provisions ol the Code:
= 20 Sepember 2018
= 11 Octaber 201K
= 26 November 2018
. 11 December 2018
- 11 January 2019
- 1R Jamuary 2019
= 12 Fehruary 20109
w 27 Febhruary 2019
= 12 NMarch 2019
= O Apnl 2019
= 1% APl 2019
* 04 May 2019
s 29 May 209
. 18 Jurne 2019
= 30 July 2019
= 31 August 2019
1] MNovember 2019
e 30 November 2009
= (6 December 2009
The Hon'ble Supreme Count vide order dated 24 March 2021 in parn ~225.3
directed that St iv made clear thar the 1RP shall nar enfertain amy expression
of interest by any otler person nor sholl be required o issue any mew
inforwration memorandum, The sacd resalution applicants shall be expected o
procecd o fhe basis af the infarmaiion menoranduen alveady issued by TR
anid shall also rake snte aecount the facis noticed and findings recorded in this
Sudgmeny
From 06 December 2009 1301 03 June 2021, 258 home buyers hove filed claim
amountng to INK 1377 Crores and 415 fixed deposit holders have filed eloims
amounting 1o [NR 9.8 Crores which are not admirted and mot pant of CoC ond
these  cloims  wore  forwarded 1o both  the Resolution  Applicenis  Tor
cunsideration in their respective resolittion plan parsuant 1o orders dated 29
April 2021, 30 April 2021, 04 Moy 2021, 11 May 2021 & |2 Moy 2021 possed
by this Hon ble Adjudicanny Authority,
] Dt of First Tz_i'-upmmher 18
Meeuing of
ColC
T Doie of Appomiment of RFF could not be approved os the requisite voting threshald
Appommment | could not be achieved under the Cade. The IRP continued to perform duties of
al P Resolution Professional in aecordonee with the Code.
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Date af
Appomiment
ol Registered

YValuer 1 - RBSA Valuation Advisors LLP- U November 2018

Waluer 2 - GAA Advisory LLP- 13 November 2018

Voluaors
g9 MDate of [ssue | 25 Oclober 2018
of Invitation
for Eol
14 Date of Final 04 December 2018
Listof Eligible
Prospective
Rusolution
Applicants
11 Date of 06 November 2001%: Pursunnt to order doted 06 November 2019 passcd by
Invitation of | Hon'ble Supreme Court, lnvitation fur submission of Resolution Plan was sent
Resolution o NHOCC and Suraksha on 06 November 2019
I*lan*
24 Murch 2021: Pursuant to order dated 24 Murch 2021 passed by Hon'ble
Supreme Court, invitation fur submission of Resolution Plan was sent o NBCC
ond Surnksha on 24 March 2021,
12 Last Date of 07 April 2021 Pursuant to order from Hono'ble Supreme Cournt dated 24
Submission of | March 2021, the last dote to submit resolution plan was 07 April 2021, Both
Resolution NBCC and Suroksha submitted their resolution plans on 07 April 2021,
Plan* however, the final date for submiming resolution plans wos extended by the
CoC from time to time 6ll 0% June 2021 on asccoumt of clorificatons/
negolintions and al the request for extension of time received from NBCC and
Suraksha to submit revised resolution plan.
13 Dhite of
Approval of
Resolution 23 June 2021.
Mun by CoC
14 Drare of Filing
of Resolution
Plan with 07 July 2021
Adjudicating
Aduthority ™
15 | Dalc of Expiry | 05 February 2019,
of 180 days of
CIRP+ 05 February 2018: Pursuant to order dated 09 Aupust 2017 passed by the
Hona'ble  Adjudicating Authority, Allababad Bench in CF  (IB) Mo
THALDZOLT.
s Date of Order | 28 January 2019: The Hon'ble Adjudicating Auwthonty vide order dated 28 Jun |

extending the
period of
CIRP*®

IA. No. 2836/PB/2021 (Resolution Plan)
ID Bl Bank Vs. Jaypee Infratech Limited

2019 extended the CIRP period by 90 doys bevond 180 days as per the
Insolvency and Bankrupley Code, 2016 (*IBCY "Code’),

06 Moy 2019: The Hon'ble Adjudicaning Authority vide order dated 06 May
2019 dirvcted the 1RP w proceed Turther with the CIRP process in accordance
with law for considering the resolution plan in respect of Corporate Debior
subject 1o outcome of pending TA No,115/2019 for exclusion of time spent in
lingatien,

06 November 201%: The Hon'ble Supreme Court vide order dmed 06
November 2019 in the matter of Jaiprakash Associates Lud, & Anr. Vs, 1DHEI
Bonk Lid, & Anr, (Civil Appeal bearing Diary Wo 27229 of 2009 and Civil
Appeal No 6486 of 2019) directed 1o complete the resolution plan approwval
process within 43 days from the date of order and thereofter the Adjudicating
Authority to complete the approval process in another 45 days.

24 March 2021; The Hon'ble Supreme Court vide order dated 24 March 2021

in Company Petition No. (IB) -77/ALD/2017
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in the Civil Appeal No, 33952020 cxtended the tumeline by 45 davs o
complete the reselution process while invite resolunon plons from Suraksha
and NBCC only.

Further, on mstructions of the Co, the TRF has filed M.AL No. 77002021 and
M.A. No. B50/2021 on 06 May 2021 and 03 June 2021, respectively before the
Hon'ble Supreme Court seeking extension of time of 30 days cach till 07 July
2021 1w complete the CIRD process which are pending.

17 e of Expiry
of Extended
Fertod of
CIRp*

| 06 May 2019: 270 doys of the CIRP period as per then existing provisions of

the IBC ended on 06 May 2019, However, the Hon"ble Adjudicating Authority
vide order dated 06 Moy 2009 directed the TRP to proceed further with the
CIRFP process i accordance with law for considering the resolution plan in
respect of Corporate Debtor subject 1o owtcome of pending CA No:115/2019
for exclusion of twme spemt in livgation.

21 December 20019: The Hon'ble Supreme Court vide order dated 06
Movember, 2019 directed IR to complete the resolution plon oppreval process
within 45 days from the order dated 06 November 2019 and thercafier the
Adjudicating Auvlhority 1o complele the approval process in another 43 days,

On sceount of delay in approval process, parsuant 1o MoA No. 540 of 2020
filed by the TRP, the Hon'ble Supreme Court vide order dated 03 Februory
2026 extended the time for approval process by another 30 days,

03 March 2020: The Hon'ble Adjudienting Authority approved the resolution
plan of NBCC ond thus the CTRP came 1o end.

U8 Muay 2021: The Hon'ble Supreme Cournt vide order doted 24 Maorch 2021 in
the Civil Appeal No. 33952020 extended the timeline by 45 days to complete
the resolution process while direcling to invite revised/fresh resolution plons
from Swraksha and NBCC only which ended on 08 Moy 2021, Pursuont 1o
instructions of the CoC, the TRP has filed M.A. No, 770:2021 and M.A _No.
HS0Z021 on O6 May 2021 and 03 June 2021, respectively before the Hon'ble
Supreme Court secking extension of time of 30 doys cach tll OF July 2021 1o
complete the CIRFP process which is pending. Farther CIRP proceedings
(beyond expiry ol 45 doys) and all decisions laken afier 08 May 2021 in respoct
ol approval of resolution plan by the CoC are thus subject to the decision of the
Ilon'ble Supreme Court on the said applications flled by IRP for extension of
time on 06 Moy 2021 and 03 Jupe 202 |, respectively.

I8 Fuir Volue

Valuer-1: RBSA Valuation Advisors LLP
[NIR 24,8606 crores

Valuer-2: GAA Advisory LLEP

NI 26339 craores

Note: Both valuers presented 2 seenarios while submitted the valuations. Under
scenario |, both the valuers did not consider value of allotted home buyer units
while valuing the assets of the company. Under Scenanio 2, the value of the
entire assels, including sold inventory of allotted home buyer uwnits, was
considered, Since the CoC constitutes claims of both Home Buyers and
Institutional Finanoial Creditors, the wvaluation under Scenario 2 has been
considered

14 Liguidation
value

Valuer=1: KESA Valuation Advisors LLP
MR 17876 crores

Valuer-2: GAA Advisory LLP

TMIL 17,658 crores

Mote: Both valuers presented 2 scenarins while submitted the valusions, Under
scenorio 1, bath the valuers did net consider value of alloted home buyer unis
while valuing the asscts of the company. Under Scenanio 2, the value of the

entire asscts, includmg sold inventory of allotted home buyer wnils, was
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considered, Sinece the CoC constitutes claims of both Home HBuvers and
[nstitutional Financial Creditors, the valuation under Scenario 2 has been

considered,
20 Mumber ol 24 CoC Meetings (since @ August 201 8)
Meetings of
Cal held

Note: The Ap‘p]i..:utiun bu::ng CF, WNo, (IB)TVALDZ0ET filed h_',' [I3H] Bank under Section 7 of the Code in respect
af JIL came 1o be admined by the Hon™ble Adjudicating Authonty, Allahabad Bench vide order doted 08 August
2017 il the JIL was put under the CHRP. Mr Anwj Jain (IBBUIPA-O0VIP-POG] 42200 7-18/10306) was appointed
a5 the [nterim Resolunon Professional (IRP) for JIL. The admission order was challenged by certoin homebuyers
before the Hon'ble Supreme Court by way of Writ Petition (Civil) No, 7442017 titled as Chitra Sharma & Ors. Vs,
VOl & Ors. The Hon'ble Supreme Court vide order dated 04 Scplember 2017 stayed the appointment of the IRP.
Pursuant o apphestion being LA No. 87575 of 2017 in SLP (¢} No, 24001 & 240022017 made by 1D3] Bank
hefore the Hon'ble Supreme Court, the Hon'ble Court vide order dated 11 Septerber 2017 vacated the stay and
directed the IR o take control over the management of the affairs of J1L. Pursuant to the smendment made in the
definition of “financiol creditor” by inclusion of the real esmre allottees as “finoncial creditor’” vide the
Insolvency and Bankruptey (Amendment) Ordinooce, 2018, the Hon'ble Supreme Court vide order dated 09 August
2018 disposed of the Weit Petition [(Civil) No. 7442017 titled os Chitra Sharma & Ors, Vs, UOT & Ors. and directed
start of the CIRP of JIL a fresh for a period of 180 days and if required, the Adjudicating Authority may extend the
CIRP period by 90 days under the Code and also directed constitution of the CoC after inclusion of the real estate
allottees as part of e CuC.

In duc compliance of the said order dited 09 Aupust 2018, the [RP constituted the CoC a fresh and took all steps in
terms of his duties under the Code and the CIRP Repulations inter alia including preparation of the Information
Memorandum for J1L, apporitment of two registered valuers, publication of invitation for expression of interest in
Form G5, approval of the Request for Resolution Plan (Frocess Note), filing of aveidance application e1c. while
manioring the assets of J1L and mannge the operations as going concern including construction of the units and
handing over possession of the same ob completion.

In terms of liberty granted by the Hon'ble Supreme Court in order doted 04 August 2018, the Hon'ble Adjudicating
Authority, Allnhabad Hench extended the CIRP period by 90 days vide order dated 28 Jonuary 2019,

In pursusnce to jssuance of Form G amongst others, the resaluton plans submitted by NBCC (India) Lamuned
(NBOL) and Suraksha Realty Limited wgether with Lakshdeep Investments and Finance Private Limited (Suraksha)
were shurtlisted. [In the meantime, the issue of the manner of reckoning the voling percentage of homebuyers in the
CoC cropped up and which lead to lidgation up to the Hon'ble Supreme Court in the cose titled as laiprakash
Associmes Lul & Anr. Vs, [DB] Hank Lid. & Anr (Clvil Appeal bearing Diary No 27229 of 2014 and Civil Appeal
No 6486 of 2019y,

The Hon'ble Supreme Count vide order died 06 November 20109 in the maner of Jniprakash Associates Lul & Anr.
Ve 1DH] Bank Lid & Ane (Civil Appeal bearing Diary Noe 27229 of 2009 and Civil Appeal No 6486 of 2019}
extendied the CTRP period and directed the IRP to invite resalution plans from NBCC and Surnksha and complete
the reselution plan approval process within 45 days from the date of order and thereafter the Adjudicating Authority
to conplele the npproval process in another 45 doys,

v pursuance of the said order dated 06 November 2019, both the resolution plans of NBCC and Suraksha were put
1o vote before the CoC wherein, the resolution plan of NBCC bagged 97.36% votes and became the successful
resolution applicant. The 1R on 20 December 2019 filed application for approval of the resolution plan of NBCC
under Section 3006) read with Scetion 31(1) of the Code before the Hon'ble Adjudicating Awthority, Alluhabad
Bench, Onaceount of issue of lock of quorum ot the Allahabad Bench, the Hon'ble Principal Bench vide order dated
I3 Fenuory 2020 transferred the file relating o the CIRP of HL from the Allababad Bench w itself for taking up the
approval of the reselutton plan, On account of loss of time m approval process, the TRP filed M.A, No. 540:2020
belore the Hon'ble Supreme Court for extension of tume apte 30 days which was allowed by the Hon'ble Supreme
Court vide order dated 03 Fehruary 2020,

The Hon'ble Adjudicating Authonty, Principal Bench, New Delhi vide order dated 03 March 2020 approved the
resulution plan submitted by NBOC with same modifications,

NBCC challenged the order dated 03 March 2020 before the Hon'ble Natlanal Company Law Appellate Tribunal
(NCLAT) wherem the Hon'ble NCLAT wvide interim order dated 22 April 2020 directed constitution of loterim
Muongiuring Commitiee (1MC) for implementanion af the resolution plan,

The Hon'ble Supreme Court of India vide order dated 06 August 2020 pussed m Civil Appeal Dinry No, 1474112020
gramesd an ad-interim stay on the operation of the order dated 22.04.2020 passed by the Hon™ble NCLAT snd
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directed the [RP w manage the allairs of JIL. The Hon'ble Supreme Court also passed order directing transfer of all
the appeals arising out of order doted 03.03.2020 in respect of JIL pending before the Hon'ble NCLAT 1o itsell,

The Haon'ble Supreme Couorl vide order doted 24 Mareh 2021 in the Civil Appenl Mo, 33052020 remanded the
matter to the CoC and extended the tmeline by 45 days 1o complete the resolution process while directing the IRP 1o
tnvite revised fresh resalution plans from Seraksha and NBCC only,

After detailed negotistions. the resolution plans of both NBCC and Surakshs were put o vole before the CoC
wherein the resolution plan of Suraksha bageed higher agpregate volz of 98.66% and accordingly the ITRP has filed
the application fur approval of the resoliution plan of Surakshn,

Owmg 1o delay, pursuant e instructions of the CoC, the 1RF has fited applications being M A, No. 7702021 and
M.A No, B50/2021 on U6 May 2021 and 03 June 2021, respectively before the Hon ble Supreme Court seeking
extension of tme by 30 diys & 30 doys respectively ull 07 July 2021 10 complete the CIRP process.

3. 1 have exomined the Resolution Plan received from Resolution Applicant {Suraksha Realty Limited along with
Lakshdeep [nvestmuems and Finance Private Limited) and approved by Commatice of Creditors {CoC) of Taypee
Infratech Limired.

4. 1 herchy certily that-

(i} the suid Resolulion Plan complies with all the provisions of the Insolvency and Bankruptcy Code 2016 (Codce),
the Insolvency amnd Bankruptey Board of India (Insolvency Resolution Process for Corporate Persons) Regulations,
2016 (CIRP Regulations) and does not contravene any of the provisions of the Tow for the time being in force.

(11} the Resolution Applicant (Suraksha Realty Limited along with Lakshdeep Investments and Finance Privaie
Limited) has submatted separate affidavits pursuant 1o section 30{1} of the Code confirming their eligibifity under
section 284 ol the Code 1o submit resolution plan. The coments of the said affidavit are in order,

(i} the said Resalution Plan his been approved by the CoC in nccordance with the provisiens of the Code and the
CIH Regulanons made thereunder. The Resolution Plan has been approved by 94 66% of voting share of financial
eredators after considermge its feasibility and viability and other requirements specificd by the CIRPF Regulations.

{iv) FThevotme-was held in the meeting of the Col-on 30 June 2021 whare sl themembearaithe Colwers
preseniz

or

I sought vote of members of the CoC by clectronic voting svstem which was Kept open at least for 24 hours as per

the repgulation 26
[serike of T the pan-that-isne-pelevany

3. The list ol financial ereditors of the CD d.e, Jaypee Infratech Limited being members of the CoC and distribution
el votng share pimeny them is as under:

5l Mo Naume of Creditor Vating Share Voting for Resolution Plan (Voted
(%) for/ Dissented /' Abstained)
l Real Estote Allottees (Home Buyers) 56.62 %% Assented (56.62 %)
2 Fized Dtpf;:;.1[ Halders | 013 Asscpicd (0,13 %)
3 T3] Tank Limited 19.16 % Assented (19,16 %)
4 Unwon H@k ol India (Ex Merger with 4.59 % Assented (4.59 %)
Corporation Bank)
5 Ir!d“.l bnfnstacture Finance Comprny 4.57 % Assented (4.57 %)
Limited
6 "Life Insurance Corpoeration ol India 135 % Assented (3.35 9%) |
7 State Bank of India 333% Assenied (3.34 99) |
8 Curara Bank (Formaerly Syndicate 172 % Assented (1.72 %4 |
Hank)
E Bank of Maharashira 1.76 % Assented (1.76 ")
)
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S1. No. Name of Creditor Voting Share Voting for Resolution Plan (Voted l
(%) for { Dissented /) Abstained)
10 1CIC] Bank Limired 1.34 % Dissented
11 IFCT Limted 124 34 Aszented (1.24 94)
12 The Jammu & Koshmir Bank Limited | 1.08 % Assented (1,08 %)
13 Axis Bank Limited (.96 % Assented (0.96 %) )
1‘5 SHEL Eguipment Finonee Limited 012 % Assened (0,12 %)
Total 1O %% 98.66 Ya

6. The Resolution Plan includes o statement under regulation 38(1A) ofthe CIRP Regulations as w how it has de:

with the inmterests of all stnkeholders in complinnee with the Code and regulations made thercunder.

7. The amounts provided for the stakeholders under the Resolution Plan is as under!
(Amount in Rs. lakh)

SL Cotepory of | Sub-Caregory of | Amount Amount Amount | Amount
Nuo. Stakeholder Stakeholder Claimed | Admitted Provide Provided
| d under | to the
[(Please refler 1o the Amount
the Nule below i Plan# Claimed
this tuble) |
(%)
(n 12) (3 () | [5) (6] (7}
I Secured _Finam:la]__ta.: Creditors not having | NaA NA MNA NA
Creditors A rght 1w vole under
stih-section (21 ol
section 21
(b Cither than {a) above: | 979,530 678,260 7737000 | 79
I T
(i) who did net vete in | 30410 3040 21 8000 T29%
fovour of the resolution |
plun
] -
{ii} wha voted in favour 049,120 047 850 751,900 T9%
of the resolution plan
Total[{a) + (b)] 979,530 | 978,260 773,700 | T4
|
2 Unsecured “[w) Creditors not having | NIL [™IL NIL NIL
| Finanecinl Creditors | a rlght to vote under
sub-section (2 of
section 21 |
(By Onther than (a) above, | 1,436,852 | 283,635 GA9 1649 T5%
|
~Adlottees! Home | 1,433,548 1,280,707 | 956,243 | 73%
Buyers
. 1
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[ -Fixed Deposit Holders | 3,304 2,924 2,926 100%%

ti} who did nn vole in
[avour of the resolution
Flan

{11 who voted in favour
of the resolution plan

Totul[(m) + (o) 1,436,852 | 1,283,635 | 959,169 | 75%
3 Uperatonal (o) Relmed Party of | 26,212 | 38 As  per | As per
Creditors Corporate Debtor point (b) | point  (b)
below’ below'
Jniprokosh  Associolcs
Limuted 26,173 NIL As per | As per
point (b)) | point (b}
=JIL Tnformution | 49 38 below’ below”

Technulogy

(b} her than (&) sbove: | 945,021 46,394 40 0.09%%

(1) Government

{a) Yamuna Expressway | 611,139 4, 1000 20
Industrial Development
Authority
Lh} Ineoime Tax 3]3,43{: ~IL Iﬂﬁ
Department
W orkmen | |
e NIL NIL |
(i) Employees NIL | N1 |
{jv}l.{:]u:r operaticonal 413 204 o I
| creditors | ]I
|
T 27
-SA1 coapital  markets 3 3
limited
-Kone  Elevator  Indin | a5 1
Private Limited
1011 Capiwl Markets
and Securitics Limited 16 14
-Mistubishi Elevator | 6 1
India Private Limited
-Advance  Panels  and
Switchpears 7 4
=L Infermation
Technology {Relnted
Party of Corpomte
Debilor)
Total|{a) + (b)) 971,213 46,432 40 DA9%
4 (nher  debis  and | NIL MNIL NIL NIL NIL
diies
Grand Toial 3 IBT.615 2,308,325 1,732.90 | 75%
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|
« I there are sub-categories in a category, please ndd rows for cach sub-category.

# Amount provided over lime under the Resolution Plan and includes estimated value of non-cash components,
Itis not NIV |
Mote:

I Seeurcd financial creditors are provided fand of 2,552 aerves having average fade value of INR 6,457 Crores and
NCDy werth INR 1280 Croves.

2 The amount provided wnder the resolution plan o dissenting secured flngnciad creditors is coloulated as per the
liguidation valuation distribution approved by the CoC in its meeting held on 20 May 2024,

3 The amaune provided wnder the vesolution plan 1o assenting seenred financial creditors is caleulated as per the
average foir viduation conducted by the rwo vafuers under the Code.

4 Since Home Buyers are fo be delivered houses, and cerrain land parcels are offered in lien of delay penalty 7
imterest, the principal value of Hawe Buyer claims wlong with land offered ax delay penalty having fair value of iNR
279 Craves and further INR TS Crares proposed towards Earfy Payment Discount is considered as amamar under
the plan provided to Allorrees.

5§ Resofution Plan alse provides an additfonat amonnt of INR 916 Labhs 1o fived deposit hoddees who may flle their
cfaims il NCLT approval dote though ther are nol part of the CoC curvenly,

6 Claim of Income Tax was not cdmitied; however, Reselusion Plan provides ireatment towards elaims of Ineome
Tux.

7 Reseluitfon Plan docs not provide fndividuel lreatment 1o aperativnal creditors (uther than fncame Tax authority
and YEIDAL however a fump sum anount of INR 10 Lakhs has been offered to all other operational creditors.

Note: The resolution plas valie i ned adiiested as per the time value of money

&, The Interests ol existing shoreholders have been altered by the Resolution plan as under!

SI. No Category  of | Ny, of Shares | No. of Shares | Young  Share | vging Share (%)
Share Holder held before | beld after the | (%) held | held after CIRP
CIRP | Cinp before CIRP
1 Eyquity |.388,933.497 | NIL 1005 | NIL
2 | Preferepce | |

Nevte: A fwmnpr st arerant of AN {4 Lakhs (v proposed 1o exisiing equiny publilic sharehofidfers of Corperaie Dobitor,

9. The compliance of the Resolution Plan is as under:

| Section ] Requirement with respeet to | Clause of Reselution Plan Complianc
| of the | Resolution Plan e (Yoes /S Noj
| Code /

Hegulatio

n No.

25(20hy Whether the Resolution | Decloraton  of eligibility under 29A of the Code | Yes
Applicant meets the erterin | provided under clause 3 on Page of Resolution Plan
approved by the CoC having | along with affidavit doted 03 April 2021,

regard 1o the complexity and | Net worth provided under clavse 5.2 on Page-6 of
scale of operations of business | Resolution Plan along with Net Worth Certificates.

of the CDY Previous experience and ability to rurmaround provided
under clause 4, 6, 7 of Reselution Plan under Part B,
Hank Guarantee of INR 10 Crores dated 08 April 2021
in favour of IDBI Bank Limited provided with the
Hesoluuon Plan,

Finanelal statements for last three years provided with
the Resolulion Plan.

Company profile provided under elouse |, 4 and 6 of
Resolution Plan,

Details of KMP/ promoters! board of direciors of
Resolution Applicant provided under clouse 2 of
Resolution Plan.

Rationale for bidding provided under clause 4 1o 7 of
Resolution Plan.

| Declaration of meeting eligibality criterin and PAN
card provided in  Espression  of  Interest  dated
06.11.2018,

Section Whether the Resolution | Declaration of eligibtlity under Section 294 of the 1BC | Yes
294 Applicant 15 eligible o submit | under clouse 3 on Page-4 of Resolution Plan along with
resolution plan as per final list | affidavit dated 05 Apnil 2021

of Resolulion Professionoal or
Order, i any. wof the
Adjudicating Authority?
Section Whither the Resolution | Yes Alfidavn doted 05 April 2021 declanng eligibility | Yes
I Applicant has submitted on | under Section 294 of the 1HC submitted by Resolution
affidovit _stating  that at s | Applicant,
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impugned morgoge transactions for 738 operes of land
as fraudulent, preferential and undervalued transactions
as defined under section 66, 43 and 45 of the IBC,
2016 and under section 48(a) of the 1BC, the properties
mortgaged by the way of preferential and undervalued
transactions shall from now on be deemed 1o be vested
in the Corporate Debior, Appeals filed aguinst the said
order dated 16052018 were allowed by the Hon'hle
WCLAT and the order dated 16.05.2018 was sel aside.
The IRFP thereafier filed an appeal bearing Civil Appeal
Nos, B512-27/ 2019 before the Hon'ble Supreme Court
wherein the Hon'ble Supreme Court vide onder dated
26 February 2020 reversed and set aside the order
dated 01.08.2019 passed by the Ilon'ble NCLAT uand
upheld the order duted 16.05.2018 passed by [Hon'ble
Adjudieating Authorty in regard (o the Oncdings that

the morigage tmnsactions to the extent of 758 acres in

elipable? |
Section Whether the Resolution Plan- |
3002}
(8) provides for the pavment | Refer clause 14 of Resolution Plon (Poge-28) Yes
ol ipsolveney  resolution
process costs? |
(b} provides for the payment . ;
10 the operatianal ereditors? Refer clause 18-21 of Resolution Plan (Poge-63 10 78) | Yes
() provides for the payment to s
the financial ereditors who did | peer clause 15 of Resolution Plan read with clause E.
not vote in favour of the | g 1 of addendum dated 09 Junc 2021 (Page-29 of
resolution plan® resolution plany
{d} nprovidies for the
management of the affairs of | Reler clause 27 of Resolution Plan (Puge-87) Yes
the comporate deblor?
(4] providies for the . .
jmplementation and Refer clouse 27 of Resolution Plan (Puge-87) -
supervision of the resolution Yes
plan’
(N contravenes any of the | pefer clause 29 of Resolution Plan (Page-91)
provisions of the low for the No
time being in force'!
Section Whether the Resoluuon Plan The CoC afier discussion and deliberation in the CoC | Yes
30(4) {a) is feasible and wviable, | meetings evaluated the Resolution Plan and decided 1o
according 1o the Col™ put the Resalution Plan to vote
{b) has been approved by the
CoC wiath 66% voting share? Yes. Resolution Plan approved by 98.66%  voling
share by Call
Section Whether the Resolution Plun | Clause 26 & 27 of the Resolution Plan. (Puge-86 & | Yes
31y has provisions for its effective
implementation plan, &7)
according 1o the CoC?
Regulatio | Where the resclntion | Determination and intimation made on 20001 2008, 1RP | Yes
nizA profesional made a | o condueted  due  diligence  and  third-party
determiination if the corporate | valuations. Based on the forensic audit repont issued by
deblor has been subjected o | T R Chodho & Co (Chartered Accountaint) and review
any transaction of the nature | of transactions, documems ete. IRP dentified few
covercd under sections 43, 45, | transactions for detailed review with a perspective of
30 or 66, before the one | filing for avoidance w's 43, 45, 50 & 66 of IBC. Rased
hundred and fiftecemh day of | on the aforesaid review, [RP sought clarificarion from
the insolvency commencement | concerned persons 1 respect of certain trunsactions.
dute, under intimation to the | IRP filed an application being C.A. No, 26/2018 with
Board? |' the Hon'ble Adjudicating Authority, Alluhabad Bench
under section 43, 45, 50 & 66 of IBC with respect to
morigage of 838 acres of JIL land in favor of JAL
lenders, which was decided on 16.03.2018 declaring
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question gre prefercmial within the meaning of Section
43 ol the Code.

Regulatio
nisgl)

Whether the amount due to the
operational ereditors under the
resolution plun hos been given
ArOTIY 0 payment  over
financinl creditors?

Clause 18 to 21 and 26,4 of Resolution PMlan (Poge-63
to 78 and &7)

Yes

n38(1A)

Hegulatio |

Whether the resolution plan
includes a statement as 1o how
it has dealt with the inlercsts
of all stakeholders?

Clause 13 to 25 of Resolution Plan (Page-26 1o 84)

Yes

Regulatio

n 3RERY

(1) Whether the HKesolution
Applicant or any of its related
parties hos failed o implement
or contributed to the foilure of
uf
approved

implementation
resalution  plan
under the Code.

any

(i) IF whether  the
Resolution  Applicant  has
submitted the statement giving
ditails ol such non-
implementation?

50,

Clause 32, point oo, v, i lable 23: Muandatory Contents
af this Resolution Plan (Page-93)

NA

Yes

Repulatan
n3R(2)

Whether the Hesolutlon Plan
provides:

(o) the term of the plan and ts
implementation schedule?

(b} for the manaogemeont and
control of the business of the
comparate  debtor during  its
term?

{c) adequale
SUPErVIsing
implementation?

for
is

means

Clause 26 of Resolution Plan (Page- 86 & 87)

Clause 27 of Resolution Plan (Page- 87)

Clause 27 of Resolution Plan (Page- 87)

Yes

38{3)

Whather the resolution plan

demuonstrates that -

{a) it addresses the couse of
defauit?

(b)Y i as leasible und viable?
{c)
elfective implementution?
{d) 1t has provisions
opprovals  reguired  ond
timehine for the same?

{e) the resolution applicant has

the capabilny to implememnt
the resalution plan?

it has provisions for s

for
the

Clause 28 of Resolution Plan {Page-90)

Clause 28 of Resolution Plan { Page-491)
Clause 26 & 27 of Resolution Plan (Page- 86 & B7)

Clause 30 of Resolution Plan (Page-492)

Clavuse 7 of Resolution Plan (Page-11)

Yes

[39(2)

Whether the RP* has filed
apphicattons  in respect  of
transactions observed, found
or determined by him?

Hased on the forensic asudat report issued by T R
Chadha & Cao (Chartered Accountant) and review of
ronsactions, documens ete, the IRP jdenufied few
transuactions [or detailed review with a perspective of
filing for avoidance ws 43, 45, 50 & 66 of the Code,
Based on the alforesaid review, IRP soupht elorification
lreim concerned  persons  in respect of  cortin
ransactions. 1R filed an application being C.A. No.
262018 with the Hon'ble Adjudicating  Authority,
Allnhabad Hench under secuon 43, 45, 50 & 66 of the
Code with respect o mortpage of 858 acres of JIL land
m fovor of JAL lenders, which wos decided on
16.05.2018 declaring impugned mortgaged transaclions
over 758 acres of land as fravdulent, preferential and
undervalued transactions as defined umdler section 66,
43 and 43 of the ¢ Code, and under section 48(a) of the
Code, the propertics mortgoged by the way of

Yies

IA. No. 2836/PB/2021 (Resolution Plan)
ID Bl Bank Vs. Jaypee Infratech Limited

in Company Petition No. (IB) -77/ALD/2017

Paged2| 205




preferential and undervalued transactions shall from
now on be decmed o be wested i the Corporate
Dicbtor.  Appeals filed against the said order dated
16.05.2018 were allowed by the Hon'ble NCLAT and
the order doted 16052018 was sel aside. The IRP
thercafier filed an appeal bearing Civil Appeal MNos.
8512-27/ I019 before the Hon'ble Supreme Court
wherein the [lon'ble Suprenie Court vide order dated
26 February 2020 reversed and set aside the order
dated 01.08.2019 passed by the Hon'ble NCLAT and
upheld the order dated 16.05.2018 possed by Hon'ble
Adjudicating Authority in regard to the findings thar
the mortgoge transactions for 758 peres of land in
question are preferentinl within the meaning of Section
43 of the Cade.

Fegulaho
n 394

Provide dewnls of performance
secunty recerved, as refermred
to in sub-regulation (4A) of
regulation 3613,

Details of the Performance Guarontee dated 07 July
2021 al TNR 100 Crores from Standard Chartered Bank
submitted by the Resolution Applicant:

Guaraniee Number: 316020819071 -GP

Dhate of Issue; 07-07-2021

Guarontee Amount: TR, 1 000,000,000

Walid Till: 06-07-2022

Date of Cloim: 05-08-2022

Applicamt Mame: Lakshdeep Investments and Finance
Private Limited

Beneficury: IDBI Bank Videocon Tower

Y'cs

10, The CIRP has been conducted as per the timeline indicated as under®:

Section ol the Description of Latest Timeline | Duate as per Actuul Dale
Code / Activity under timeline
Regulation regulution 40A unid er
R repulation
M, 40
Section 16(1) | Commenceman of T 2 Aupust 2018
CIRP and 09-Aug-18
Appointment of 1RP
Regulatlon Publication of Public T+3 17 August 2018
Announcement 1 2-Aug-18
6{1)
Sueolion ] Submission of T+14 28 August 2018, Clabms from class of
15(1)6) Claims creditors including home buyers and
) . 23-Aup-18 | fixed deposit holders continue (o be
MRegulation 12 recedved on regular Basis.
n L] -
Regulation | Verification of T+21 Cluums  from class  of  creditors
13(1) Claims including  home  buyers  and  lixed
At deposit holders continue to be received
ug-18 : h
on regular basis and hence claims of
class of creditars are being verified on
- conlinuous basiy
Section Application for T+23 31 August 2018,
26faA) | Appointment of
. Authorised 1-Sep-18
?;Eu'ldtlnn Representative, il
MECCESOTY
Regulanon Filing of Repont T+23 5 September 2078 rectilled amd re-
171} Certifying submitted on 7 September 2018, 2%
Constitution of Cal Scptember 2018, 11 Octaber 2018, 26
MNovember 2018, 11 December 2018,
11 Jonuary 2019, I8 January 2019, 12
February 2019, 22 February 20149, 12
March 2019, 6 April 2019, 19 April
| -Sep-18 2019, 4 May 2018, 29 May 20149, I8
& Tune 20019, 30 faly 2009, 31 August
201%, 11 MNovember 2019, 30
Movember 2019, 6 December 2019,
The CoC is re-constituted from time Lo
time as claims from class of creditors
inclidmg  home buyers oand  fixed
deposit helders continue to be received
on regular basis,
Section 22{1) | Fst Meeung of the T+30 12 Seprember 2001 K
and J Cal Sl B
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regulation
17(2)
Regulution Determuination of T+115 RP dentified PUFE transaction on 23
I5A fraudulent and ather October 2017 and soupht clarification
transaciiong from all the stakeholders and made
2-Dec-18 determination of PUFE trqnsauliuns on
20 January 2018. Since PUFE
transacuons were already  submitted,
IRP was not required 1o file the same
apnin afier recommencement ol CIRP.
Regulution 27 | Appointment of two T+47 Vaoluer | - RBSA Valuation Advisors
Registered Vaoluers 25-Sep-18 LLP- 09 November 2015,
- Voluer 2 - GAA Advisory LLP- 13
Novemiber 2018,
Repulation 36 | Submission of T+54 17 October 2018
{1 Information 2-Oct-18
Memornndum to CoC
Repulation Invitation af Eal T+75 21.0¢t-18 25 Octaber 2018
I6A Publication of Form T+75 3310018 253 October 2018
G rk
Provisional List of T+100 19 November 2018
Resolution 17-Nowv-18
Applicants
Final List of T#115 04 December 2018
Hesolution 2-Dee-18
Applicants
Repulation Issue of Request for T+105 27 Decembuer 2018
6B Resolution Plan,
which includes
Evaluation Murrix 72-Nov-18
and [nformalion -
Memorandum o
Hesolution
Applicants
Sechion 30(6) Submussion of Col’ T+165 NA
approved Resoluuon |
! Regulation Man 21-Jan-19
39{4)
Section 31(1) | Approval of T=180 5-Feb-19 b
Hesolution Plan E

No resolution plan was approved by the CoC in 270 days period beginning from restart of the CIRP vide order dated
0% August 208 The Hon'ble Supreme Court vide order dated 06 November 2019 i the matter of Jaiprakash
Associntes Lid. & Anr. Vs TDBRI Bank Lid. & Anr. (Civil Appeal bearing Diary No 27229 of 2019 and Civil Appeal
No 6486 of 2019} directed to complete the resolution plan approval process within 45 days from the date of order
and thereufier the Adjudicating Authority to complete the approval process in snother 45 diays.

Section of the

Code/ Hegulation

No.

Description of Activity

Actuul Date

Section 16{1)

Commencerment of CIRP and
Appointment of TRP

09 August 2015

Repgulation 36A

Invitation of Eol

06 November 2019

Section 3I0(6) f

Section 31{1)

Repulation 39(4)

Submission of CoC approved
Resolution Plan

20 December 2019

Approval ol Resolution Plan

03 March 2020

Hon'ble Adjudicating Authority vide order dated 03 March 2020 approved the resolution plon of NBCC with some
madifeations, NBCC [led an appeal sgainst the Hon'ble Adjudicoting Authority order dated 03 March 2020,
Hon'ble NCLAT vide order dated 22 April 2020 directed the TRP 1o form an Imerim Monltoring Commitiee (IMC)
i the inerim penod. Meanwhile Jaypee Kensington Boulevard Apartments Welfare Association & Ors, filed an
appenl bearing Civil Appeal Diory Nofs), 147412020 before Hon'ble Supreme Court of India against the Hon'ble
NCLAT order dated 22 Ajpril 2020, which was listed on 06 August 20200 Hon'ble Supreme Courl of India vide i
arder dated 06 August 2020 stayed the order dated 22 April 2020 and directed the IRP 1o continue to manage the
affairs of Corporate Debtor. Further, the Hon'ble Supreme Court directed thot o)l cases pending belore Hon'ble

NCLAT in the matter of Joypee Infratech Limited shall be transferred to Hon'ble Supreme Court.
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Supreme Court vide final arder dated 24 March 2021 passed in the Civil Appeal No, 3305/2020 direcled the [RP lo
Invite revision/fresh resolution plans from NHOC and Suraksha and extended the timeline by 45 days o complete

the resolution proeess.

Section of the Code /
Repgulation No.

Deseription of Activity

Actual Date

Section 16(1)

Commencement of CIRP and
Appaintment of IRP

24 Murch 2021

Regulation 364

Invitation of Eol

24 March 2021

Section 30(6) { Reculation
39(4)

Subrussion of CoC approved
Resolwwon Plan

07 July 2021

Seotion 31(1)

Approval of Resolution I'lan

Further, pursuant to instructions ol the CoC, the [RP has filed M A No. 770/2021 and M. A No, 850/2021 on U6
May 2021 and 03 June 2021, respectively before Hon'ble Supreme Court seeking extension of time by 30 days each

1l 07 July 2021 to complete the CIRP,

11. The iime frame proposed for obtaining relevant approvals 15 as under:

sl Nuture of Name of Name ol When to be ohtained
Approvial applivable Law Authority whe
Na. will grant
' Approval
I Sunutory Approval of Competition The Resolution Plan states that the Resolution
‘:\pprmn]: Competition Commission af Applicant shall file an application belore the
Competition Commssion  of Lndia Competition Commission ol India (*CCIL) at the
l At 2002 Indin under carfiest and shall submit the required approval
| Campetalion issed by CCI in secordonee with Applicable
Act, 2402 Law to the CoC/ IRP on ar before the approval
Sevlion 6(2) ol the Resolulion Plan by the NCLTY
Adjudicating Authority [Reler Clause 30 of the
Resolution Plan]. The Resolution Applicant has
relied on o decision rendered by the Hon'hle
Nutionul Company Law  Appellote Tribunal
|Company Appeal (AT) (Insolvency) No. 524 af
20197 in the matter of Arcelor Minal India Py,
' Lid. vs. Abhijit Guhathakurta which held that
proviso of sub-section (4) of Section 31 aof the
Code which relates to obtoininp the opproval
from CCI is directory and nol mandatory, and
such approval may be obtained prior to approval
of the resolutien plan from the Hon'ble NCLTY
Adjudicating Authorily.
2 éﬁumry | :ippruv;t]h " ef | NCLT/ Capital Reduction: Resolution Applicant under
Approval: Sharelwolders clause 24 4 has mentioned that “*The order of the
| Companics Act, | ond requirement Adpudicating Adjudicating  Authoriy  sanctioning  this
2013 under  sectlon Authorlty Resolution Plan shall be decmed to be an arder
66 of under S_ecn'an Bt af _r.‘:f Campanies ‘_—1;'1. 2043
i canfirming the reduction of share capital of the
Compahies  Act Corporate Debtor and me separate saection
2013 for under Scetion 66 of the Companies Aet, 2003
reduction of shall be necesyary.”
share capital
Delisung: Resolution Applicant under clause
And  Delisting 24.7 has mentoned that “shall nor reguive any
af Equity ether Erwwfurl-? as reguirid um."vrI the
Shures Comnpranies Act, fncluding that under Seclion 66

af the Companies Aot or vegulations of the SEGT
and wnder SCRA and SCRR: and shall nar
reguire the consemt of any af the credivors of
Corporate  Delwor  or  approval of  the
shareholders  of Corporate Debtor as  the
Ruesolution Plan wpon heing approved by the
NCLT shall be binding on Corporare Deblar
and its stakeholfers fincluding its ereditors and
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51, Nature of Name of Name of When to be obtained
) Approval applicable Law Authority who
Na. will grant
Approval
sharchalders), ™
And Issuance of new equity shares: Resolution
Applicam under claose 34.63 has mentioned that
Requirement The approval of the Adjudicating Authority, of
under  section this Resolution Plan, shall constitute approval
42 & 62(1)c) Sfor the issugnce of new  eguity shares in
A ] accordance with Section 42 and Section 62{1){c)
ul’ Companies . : : .
of the Companies Act, 2M3  and  other
Act 2013 for Applicatle  Laws. Furcher, no approval or |
Issuance of new consent from any persan, vovernment authoerity
equity shares or regidatary bady with respect to change or
maodification the constimutional documents of the
Carpmeate Debior or the actions as mentioned
| hereinaboyve under any ggrecment or under any
Applicable Loy shall be necessary.
3 Other As per | Asper Applicable | Resolution Applicant under clause 3481 has
Approvals Applicable Law Law mentioned that “The Resplution Applivants shall
| take/procure/apply for (as the case may bej alf
| permissions,  approvals,  consents,  [licenses,
perniis, orders, decrees, authorization,
registration, filing, notfication, exemplion, ds
may be reguived ay per Applicable Law, in terms
of the Resolution Plan.”
12. The Resolution Plan {s not subject 1o any contingency,
or

The Resolution Plun is subjeet o the following conlingencies (Elabornte the contingencies).

1 The Resolution Plan states that the Resolution Applicant shall file an application before the CCl at the earliest and
shall submit the required approval issued by CCl in accordance with Applicable Law to the Col/ TRP on or befare
the approval of the Resolution Plan by the Hon'ble Adjudicating Authority/ NCLT [Refer Clause 30 of the
Resolution Plan]. The Resolution Applicant has relied on a decision rendered by the Hon'ble National Company
Law Appellate Tribunal [Company Appeal (AT) (Insolvency) No. 524 of 2019] in the matier of Arcelor Mittal India
Pt Lt vs. Abltijit Guhathokurta which held that proviso of sub-section (4) of Section 31 of the Code which relates
Lo obtaining the approval from CCl is directory and not mandatory, and such approval may be abtained prior 10
approval of the resolution plan from the Hon'ble Adjudicating Authority! NCLT.

13, Following wre the deviatons / non-comphances of the provisions of the Insolvency and Bankmuptey Code,
2016, regulations made or eirculars issued thereunder (I any deviation! non-comphances were observed, please

state the details and rensons for the same);

No resolution plan was approved by the CoC in 270 days period. llon'ble Supreme Court vide order dated 06
November 2009 an the marter of Jaiprakash Associates Lid. & Anr Vs, |IDBI Bank Ltd. & Anr. (Civil Appeal
bearing Dinry No 27224 of 2019 and Civil Appeal No 6486 of 2019) directed to complete the resolution plan
approval process within 45 days from the date of order and thereafier the Hon'ble Adjudieating Authonty 1w
complete the approval process in another 45 days. The Hon'ble Adjudicating Authonty vide order dated 03 March
2020 approved the resolution plan of NBCC with somme modifications. NBCC [iled an appeal against the Hon'ble
Adjudicating Authority/ NCLT order dated 03 March 2020, The Hon'ble NCLAT wvide order dated 22 April 2020
directed the [RP to form an Interim Monttoring Committee (IMC) in the interim period. Meanwhile Jaypee
Kensington Boulevard Aporiments Wellare Association & Ors, lled an appeal bearing Civil Appeal Diary Nois).
147412020 before the Hon'ble Supreme Court of India against the Hon'ble NCLAT order dated 22 April 2020,
which was listed on 06 August 2020. The [lon'ble Supreme Court of lndia vide [ts order dated 06 August 2020 in
the suid appeal stayed the order dated 22 April 2020 and directed the IRP o continue 1o manage the affairs of
Corporate Debrar. The Hon'ble Supreme Coun also directed that all cases pending before Hon'ble NCLAT in the
miatter of Jaypee Infratech Limited shall be transferred to the Hon'ble Supreme Court. The 1lonble Supreme Court
vide final order duted 24 March 2021 in the Civi] Appeal No. 33952020 directed the IR to invite revised/fresh
resolution plan from NBCC and Suraksha and extended the imeline by 45 days to compleie the resolution process.
Further, based on the mstructions of the CoC, the IRP has filed M.A No, 77002021 and M.A No, 8502021 on 06
May 2021 and 03 June 2021 before the Hon'ble Supreme Court seeking extension of time by 30 days each till 07
July 2021 1o complete the CIRP process.
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S,

Na,

i DeviationfNan-
compliunce
observed

Section of the
Code f

Regulation No. /

Circular No.

Reasons

Whether
reclifed
or not

Publication  of

Public

Announcement

Regulution 6(1)

In terms of Hon'ble Supreme Court order dated
0%  Awvgust 2018, Hon'ble WCLT  declared
moratorium afresh doted 14th Awpust 2008 and
directed IRP 1o proceed in aecordance with the
code. Accordingly, the Public Announcement
was made an 17 Aupgust 2018 within 3 days of
Hon'ble MCLT order.

el

Filing of Repon
Cermifying
Constitution
CalC

af

Kegulntion 171}

Im terms of Hen'ble Supreme Cournt onder dated
09 Aupust 2018, Hon'ble NCLT declarcd
moratorium afresh dated ldth August 2018 and
directed TRI' to proceed in accordance with the
code, Accordingly, the Public Announcement
was made on 17 Aupgust 2008 within 3 days of
Hon'ble NCOLT order imwviting claims  Trom
creditors by 28 Aupust 2018, Subsequently repon
certifymg constiunion of CoC was filed on 05
September 2008 (rectified repert was filed on 07
| Seprembor 201 8)

First Meoting of
Col

Section 22(1 ) and
Regulstion 17(2)

In terms of Hon'ble Supreme Court vrder dated
09 August 20018, Hon'ble NCLT  declared
moratorivm afresh dored 14th August 20018 and
directed IRP w0 proceed in accordance with the
code. Accordingly, the Public Announcement
wits mode on 17 Aupust 2018 wilhin 3 days of
Hon'ble NCLT omler mviting clmms  from
creditors by 28 August 2008 Col was
constituted on 05 Septembar 2018, Subscquently
Notice for First CoC meeting was cireulated 1o
CoC and first CoC meeting held on 12 September
MR

Appoitment of
two  registered
Waluers

Submission  of |
Information
Memorandum
w ColC

Regulation 27

The guotations from registered valuers were
mvited and the same were submitted o CoC in its
meeting 17 Oviober 2008 for its approval, CoC
members in the meeting decided thut seme of the
CoC members shall supgest names ol other
repistered  valoers  for  inviting  quotes  ond
accordingly appointmient of registered  valuers
was deferred. Subsequently, Registercd valuers
RBSA  Valuation Advisors LLPP and GAA
Advisory LLP were appointed on 09 November
2018 and 13 November 2018 espectivaly,

_chulu:j;m ae(l)

Information Memormndum wis propared as on 01
October 2018 and same was presented 1o CoC in
its meeting on 17 October 2008, First NI2A was
received un 25 Oclober 2018 and subseguently
T8 was shared.

wof

Tublication
Farm G

Regulotion 36A

The Form G mvitntion of expression ol interest
was gpproved discussed by the CoC n its
meecting on 17 October 2018 ond wos put 1o vole
for approval by CoC. The dalay was due to voung
ta be done by more than 20,000 allotwees which
concluded on 22 October 2008, The Farm G was
published on 25 October afler being approved by
the Col.

Provasional List
of  Resolution
Applicants

Regulotion 36A

D to 2 days delay in issumg Form G, o resulted
in corresponding delays in model timeline as per
Form (G, TProvisionnl List of Reseluotion
Applicants was published on 19 November 2018
in line with the timelines mentioned for Form G

Final  List of

Hesolution
Applicants

Regulation 26A

[hae 1o 2 days delay in issuing Foarm G, it resulted
0 cormesponding delays in model timeline as per
Form G. Final List of Resolution Applicants wis
published on 04 December 2008 in line with the
trnelines mentioned for Form G

[4suae ol
Reguest for
Resolution Mlan
which iocludes
Evoluntion

Repulation 360

The Evaluation Matrix was presented w CoC in
{8 second CoC mecting beld on 17 October 201 8.
Im the third CoC meeting held on 27 November
2018, there were 2 vaoling mallers, namely, 1)
| Proposed Evnluntion Motrix and 2) Process Note
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| Matrix and for Requeést For Resolution Plan  (RFRP).
Information Howewver, hoth the voting items were defermed.
Memorandum The CoC members could not come to a consensus
W Resolution an  the Evalusuwon Matrix due o various
Applicants sugpestions made by authurised representative
which  were oot occeplable 1w eother CoC
members, thus Evalustion Malbrix and Process
Mote could not be finalized and put o vole lor
approval of CoC membars. The Evaluntion
Matrix and  Process Note for Request For
Resolution Plan were approved by the Col in its
meeting held on 20 December 2018, RFRP with
Evaluation matrix were issued 1o Resolution
Applicants on 27 December 2018
" Submission  of | Section
CoC  approved | 30(6) Regulation 07 July 2021
Resolution plan | 39(<4)
11 Approval of Section 31(1)
| Resolution Plan

14, The Resolution Plan is bemg filed on 01 July 2021 as per the directions of Hon'ble Supreme Cournt order dated
24 Muorch 2021 wherein 45 doys were granted till 8 May 2021, Pursunni to instructions of the CoC, the IRP has
Aled MoAL No, 7702021 and M_oA, No, 850/2021 belore the Hon"ble Supreme Court secking extension of time nll
07 July 2021 tw complete the resolution process and file the Resolution Plan with Adjudicating Authonty. The said
applications are pending decision before the Hon'ble Supreme Court, sree—slays-hafarethesspineehaperad-of

CIRP provided-an-soction-b ol e Code-

15, Provide details of seetion 66 or avoidance application filed /. pending.

uf | Date ol
Filing  with
Adjudicating

Authority

Typue
Transaction

51,
No,

L

Date of
Order of the
Adjudicating
Authority

Briclof the Order

I Prelerential
| transachions  under
seclon 43

06 Felsruary
2018

Undervalued
lransactions  under
soctiion 45

k| Fraudulent
tronsoctions  under
section G

16 May Z01¥

Ccompany  of Corporote Debtor)

Application filed by IRFP under section 43, 45
and G0(5)(a), 66 read with section 25(2)(1) of the
Insolvency and Bankruptey Code 2016 (1BC) in
the Hon'ble NCLT, Allahabad bench for seeking
directions on the transaction entered into by the
promoters and direetors of Jaypee Infratech
Limited (Corporate Deblor] with respect 1o
mortgage of 858 ocres of its lond in fover of
Juiprakash  Associnles  Limited  {Promaster
for fAnoncial
assistance  pranted o Jaiprakash  Associates
Limited. Hon'ble NCLT, Allahabad bench
passed the order on |6 May 2018 declaring
impupned mortgage transuctions on 758 acres of
Tand ns fmudulent, preferental ond undervalued
transoctions as defined under section 66, 43 and
45 of the 1BC, 2016 and under section 48{n) of
the IBC and directed restarntion’vesting of the
same with the Corporate Debtor, Appeals filed
apamst the said Order dated 16052018 were
allowed by the Hon"ble NCLAT ond the order
dated 160520018 was set aside. The IRP
thereafter filed an appeal bearing Civil Appeal
Nos. 8512-27/ 2019 before the Hon"ble Supreme
Court wherein the Hon'ble Supreme Coun vide
order doted 26 Februory 2020 reversed and set
oside the order doted 01.08.2019 passed by the
Henble NCLAT and upbeld the ornder dated
16052018 passed by Hon'ble WCLT in regard
ta the findings that the mortaage transactions in |
guestion on 758 acres of land arc preferentiol
within the meaning of Section 43 of the Code,

Extortionue credin

NA
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transactions under
section 50

I5A. The committee has approved a plan providing for contribution under regulation 39B as under:

a.  Lstimated liquidation cost: Revauvonssiness

b Estimated liquid assets available:  Rs.......ov.....

¢.  Contributions required to be made: Rs.............

d. Financial creditor wise contribution is as under:

Sl No, Name of financial creditor Amount to be contributed (Rs.)
l NA NA
2 NA NA

NA NA
Total NA NA

158, The committee has recommended under regulation 39C as under:#
8. Sule of corporate debtor as a going concern: Yes/No
b. Salc of business of corperate debtor as a going concemn: Yes/No
The details of recommendation are available with the resolution professional.

15C. The committee has fixed, in consullation with the resolution prolessional, the fee payable to the liquidator
during the liquidation period under regulation 39D.)*

#Keeping in view the Hon'ble Supreme Court's directions vide order dated 24 March 2021 to complete the
resolution process within 45 days from the date of the said order and invite Resolution Plan only from NBCC and
Suraksha and submit the report to Hon 'ble Adjudicating Authority within 45 days, no such agenda was taken up in
the Committee of Creditors in the last meeting dated 10 June 2021,

16. 1, Anuj Jain hereby certify that the contents of this certificate are true and correct to the best of my knowledge

and beliel, and nothing material has been concealed therefrom.
\

téf)" Anuj Jain
S g ipp QO P-PONIAZLO1TVBNTEL

Name of the Interim Resolution Professional: Anuj Jain

[P Registration No: IBBI/IPA-001/1P-P00142/2017-18/10306

Address as registered with the Board: M/s BSRR & Co. Chartered Accountants, 8th floor, Building No. 10,
DLF Cybercity, Gurgaon, Haryana-122002

Email id as registered with the Board: anujvjain@bsraffiliates.com

7 July 2021
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23. The Applicant/IRP ha s further submitted that the Resolution Plan does
not contradict any Regulation or provision s of IBC, 2016. To support its
contention, the IRP has attached the Compliance Chart along with the

Application , which is reproduced below:

’373 COMPLIANCE CHART

COMPLIANCE CHART FOR RESOLUTION PLAN OF JAYPEE INFRATECH LIMITED

BRIEF OVERVLENY OF THE CONFORMITY OF TIIE RESOLUTION FLAN DATED 7 JUNE, 2021 READ WITH ADDENDUM DATED 9 JUNE 2021 (RESOLUTION
PLAN') SUEMITTED BY SURAKSHA REALTY LIMITED & LAKSHDEEP INVESTMENT AND FINANCE FRIVATE LIMITED (‘SURAKSHA') WITH THE,
INSOLVENCY AND BANKRUPTCY CODE, 2016 READ WITI THE INSOLVENCY AND BANKRUPTCY BOARD OF INDIA (INSOLVENCY RESOLUTION

N PROCESS FOR CORPORATE PERSONS) REGULATIONS, 2016
SECTION/ REQUIREMENT CLAUSE OF THE RESOLUTION PLAN CROSS CROSS
REGULATION REFERENCEN | REFERENCEIN
LANO.283/202) | THEFORMH
@ANNEXURE
‘ _ Alh
Sccion 29 ofthe | The disualifctonderSetion 29A | Affidvit under Seton 294 of e Code s been providd by the
Code ofthe Code should ot apply. Surskaha under Clause 3 on Page<d of the Reslution Plan, Refer table npava 75 | Refer table i para 9
(Refer Page No. 160 of the Resolution Plan Compilaion) atpg. 30 alpg 3

Secion 0(Z)a) | The Resoluton Plan' provides for | Asper the Resoluion Pla, the CIRP Cosl shallbe puidin rioty v Refer able n para
oftbeCode | puyment o the nsolveney resouton | 1o any e rdiors of he Corprte Debtor, i the et o Tofpg.30: | Referfableinpora §
pocess cost (‘CIRP Cost”) in | in Clause 14 ofhe Resoluion P, o Referpt lofpua|  alpg
prio to the pamen of any other | (Refer Page N. 20 the Reslion Pl Compltin Balpy 8
bt or any olber credior of the
Comorste Deblor

Sccton 30(2)() | The Resoluion Man provids for he | The payment o e cebs of Operaiong Crediter is provided under

paymeal of amouls due to the | Clause 18-22 of the Resoluton Plan
I
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574

COMILIANCE CHART
SECTION/ REQUIREMENT CLAUSE OF TIIE RESOLUTION PLAN CROSS CROSS |
REGULATION REFERENCE IN | REFERENCEIN
T.A.NO.2836/2021 | THE FORMH
@ANNEXURE
i Alb
af the Code Operational  Creditors  under  the + Refer tule in para | Refer table in para §
Resolution Plan in priority to any 75 at pg. 30; alpg 2714
Financial Creditor of the Company and | (Refer Page No. 63-82 of the Resalution Plan Compilation) o Refer pt. 3 of para
that the payment of the debts of the 83 atpg. 39
Operational Creditors shall not be less
thar the amount to be paid to (he
Operational Creditors in the event of
liquidation of fhe Company under
Scction 53 of the Code
Seation  30(2)(b) | The Resolution Plan provides for | Clanse 15 of the Resolution Plan provides for payment to dissenling
of the Code payment of amounts due o Ihe | financial creditors in accordance with the provisions of the Code read | o Refer table in para | Refer table in para 9
| Financial ~ Creditors  under . the | with judgment and order dsted 24.0.2021 in Jaypee Kensington | 75 at pg. 31; atpg 24
Resalution Plan, whokhavenot voted in | Boulevard Apartnents Welfare ssaciation & Ors. Vs. NBCC (India) | « Refer pt, 4 of para
favour of the Resolution Plan and such | Limited & Ors, 8 atpg. 40
amount shall net be less than lhe ‘ o Refer emaily dated
amount which they would receive in | (Refer Page No. 29 of Resolutlon Plan Compilation) 17.05.2621 at page
the event of liquidation of the 1, email dated
Corporate Debtor under Section 53 of
\ﬂnh
SECTION/ REQUIREMENT CLAUSE OF THE RESOLUTION PLAN CROSS ~ CROSS
REGULATION REFERENCEIN | REFERENCEIN
LA/ NO.2836/2021 | THEFORMH
@ANNEXURE
A6
the Code. 19.05.202] ot page
57 & emaif dated
(2.07.2021 at page
262 of the approval
aplication.
Scetion  30(2)(c) | The Resolution Plan provides for the | The Resohution Plan provides the details regarding the formation and
of the Code management of the alfairs of the | functioning of the Corporatc Deblor, its business and affairs, as a | Refer table inpara 75 | Refer table in para 9
Corporale debtor after approval of the | going cencern after the approval of the resolution plan as set forth in atpg. 31 atpg M
resolution plan; Clause 27 of the Resolulion Plan.
(Refer Page No. 87 of Resolution Plan Compilution)
Section  30(2)(d) | The Resolution Plan provides for the | The implementation provisions arc mentioned in the Resolution Plan
of the Code implémenation and supervision of the | and outlined in Clause 27 of the Resolution Plan. " | Refer table in para 75 | Refer table in para 9
resolution plan; atpg. 3l atpg 274
The Resolution Plan provides that on and from the date of approval
till the occurrence of approval dale, the Corporate Debtor shall be Refer clawse 274 at
managed by 1mp]emcnlulmn. & Monitoring commmc.c (‘MC") page 88 of e
comprising of 5 members being the IRP, 2 representatives of the
1
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276

COMPLIANCE CHART
SECTION/ REQUIREMENT CLAUSE OF THE RESOLUTION PLAN CROSS CROSS
REGULATION REFERENCE IN RETERENCE IN
LA/ NO, 28367 2021 THE FORM H
@ANNEXURE
A26
Resalution Applicant, 1 representative of the Institutional Finatcial | Resolution Plan dated
Creditor and AR of the Homebuyers. 07.06.2021.
(Refer Page No. 87-88 of Resolution Plan Compilation)
Seotion  30(2)(e) [The Resolution Plan does not | The Resolulion Applicant has provided a declaration that the
of the Code contravene any of the provisions of the | Resolution Plan does not contravene any provisions of law for the | Refer table in para 75 | Refer table in para 9
law for the time being in force; time being in force under Clause 29 of the Resolution Plan. (Refer atpg. 32 atpg 274
Page No, 91 of Resotution Plan Compilation)
Regulation The amount due 1o the operational | The Resolution Plan under Clause 18-21 stipulates payment to the
38(1)a) of the f creditors nder a resolution plan shall | operation creditors in terms of Scetions 30(2) and Section 53 of the Refer table in para 75 | Refer table in para 9
CIR Regulations |be given priority in payment over | Code. al pg. 32 atpg 275
financinl creditors (Refer Page No, 63-79 of Resolution Plan Compilation)
Regulation ‘The financial creditors who had a right | Clause 15 of the Resolution Plan provides for payment to dissenting
3{1)(b) of the | to vote and did not vote in favour of the | financial creditors as per Seetion 53 of the Codc, Refer table in para 75 NA
resolution plan, shall be paid in priority atpg, 32
AL
Y
377L COMFPLIANCE CHART
SECTION/ REQUIREMENT CLAUSE OF THE RESOLUTION PLAN CRQSS CROSS
REGULATION REFERENCETN | REFERENCE INY
LA.NO.2836/2021 | THE FORM H
@ANNEXURE
i : i i A6
CIR Reguletions | aver financial creditors who voted in (Refer Page No. 31 Resolution Plan Compilation)
faveur of the plan
Regulation The Resolution Plan shall include » | Clause 13 to 25 of the Resolution Plan provides for treatment to all
38(1A) of the CIR | ststement 5 to how it has dealt with the | the stakeholders of the Corporate Debtor, Refer table in para 75 | Refer table in para 9
Regulations interests of all stakeholders, including atpg 33 atpe 275
finangial creditors and operational (Refer Page No. 84 Resolution Plan Compilation)
creditors, of the carporate debtor,”
Regulation The Resolution Plan shall include & NA
38(1B) of the CIR | statement  giving dofails if ihe Refer table in para 75 | Refer table in para 9
Regulations resolution applicant or any of its related arpg 33 alpg 275
parties has failed to implement or
confributed 1o the failure of
implementation of any ather resolution
plan approved by the Adjudicating
Authority at any time in he past
— |
!
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378

COMPLIANCE CHART
SECTION/ REQUIREMENT CLAUSF, OF THE RESOLUTION PLAN CROSS CROSS
REGULATION REFERENCEIN | REFERENCE IN
LA.NO,2836/2021 | THEFORM I
®ANNEXURE
: g - A6
Regulation The Resolution Plan shall provide the | The Resohvion Applicant bas provided for the term of the Resolution
3¥(2)g) of the | term of the plan and its implemantation | Plan under Claust 26 of the Resalution Plan Refr ta
4 efer table inpara 75 | Refer i
CIR Regulations | schedule 4 p Wi abl e
{Refer Page No. 86 of Resolution Plen Compilation) atpg. 31 atpg 273
Regulation The Resolution Plan shall provide the | ‘The Resolution Applicant has provided for the term of the Resolution
3B2)b) of the | management and cqntrol of  the | Plan under Cluse 27 of the Resolulion Plan, Refer table:inpara 75 | Refer table in para 9
CIR Regulations - | business of the corporate debtor duting (Refer Page No. 87 of Resofution Plan Conipilation) at pg 33 atpg 275
1ts term
Regulation The Resolution Plan shall provide | The Resalution Applicant has provided for the lerm of the Resolution
38(2)(c) of the adequate means for supervising its | Plan under Clanse 27, Refer table in para 75 | Refer table in para 9
CIR Regulations | implementation alpg. 34 atpg 273
The Resolution Plan provides thal on and from the dite of approval
till ths oceunenes of approval date, the Corporate Debtor shall be
Mangged by implementation & Monitoring commitiee (IMC)
comprising of 5 memhers being the IRP, 2 representatives of the
1 N A
p—
5’717 COMPLIANCE CHART
SECTION/ REQUIREMENT CLAUSE OF TIIE RESOLUTION PLAN CROSS CROSS
REGULATION RETERENCE IN REFERENCE IN
LA, NO, 2836/ 2021 THE FORM H
@ANNEXURE
) Alb
Resolution Applicant, 1 representative of the Institutional Financial | Refer clavse 27.4 at
Creditor and AR of the Homeburycrs. page 88 of the
Resolution Plan dated
(Refer Page No. 88 Reselution Plan Compilation) 07.06.2021.
Regulation 38(3) | A Resolution Plan shall demonstrate | The Resolution Applicant under Clause 7, 26, 27, 28 and 30 of the
that: (a} Addresses the cause of default; | Resalution Plan has addressed the requirements under Regulation Refer table in para 75 | Refer table i para 9
i iable; ; lations.
(b ?s‘ feasible and \-rmb (] |.1’!S 38(3} of the CIRP Regulations, atpg, M atpe 275
pmvsiits By ds efiche Source of funds and its utilisation is enelosed herewith as Appendis-
implementation; (d) has provisions for L
apprrovals required and the timeline for
the same and {¢) the Resolution (Refer Page No. 11, 86, 88, 99 and 92 of Reselution Plan
Applicant  has  the capability 1o Compilation)
implement the Resolution Plan
Regulation 39(2} | The resclution professional shall | Based on review of various fransactions entered into by the Corporalc | Refer para 85 i page | Refer table in para 9
submnit to the committee all resolution | Debtor under Section 43, Section 45 and Scetion 66 of the Code, the 42 alpg 275
plans  which comply wilh the | Applicant filed C.A. No. 26/ 2618 (* Aveidance application’) before
requirements  of (he Code und | the lon'ble Adjudiculing Autherity, Allahabad Bench for avoidance
regulations made thereunder along | of mortgage of 858 acres of land, The avoidance application was
Shaal o
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w0 CONPLNCECHART

SECTION REQURIMENT |~ CLAUSEOFTHERESOLUTION LA CROSS CROSS
REGULATION RETERENCEIN | REDENENCEIN
TANO./I | TIERORM

GANNEXURE

A

il the defals of following | allwed vile order dated 16052018 and agonst which  bach of
transations, i amy,observed, ound or | appeals were filed by th lender ks of JAL befere the Hon'ble
detrmined by b - (o prfreniel | NCLAT. The Hon'le NCLAT vide i orer e 01082019
Irmsacions uoder seeion 4% (o) | allowed the said sppeal and ot eside the ovder daed 16052018
underveed easetions vaderscton | pased by the Hon'ble Adiudiating Aubory, Allehbad Bench
45, (¢ exorionat redt rosacions | The Hon'be Supeme Court vide judgment and oder ited
wnder ecion S0 and (8 et | 26022000 revrse he udgmee o NCLAT anduphed v
tnsacions undor o 66, and e onder pased by Don'be Adudiating Aoty i espeet of 75
ordes, 1 any, of the adjuiatng | seesof and ot of 638 acres of hand

oty i ompet of swh

transactiors,

24.  Although the Resolution Applicant and  the IRP have averred that the
Resolution Plan is compliant in all respects , however, Yamuna Expressway
Industrial Development Authority ( hereinafter referredtoas "< (,'$ W, ICICI
Bank, Ex-Promoter of JIL, Mr. Manoj Gaur have raised their objections to
Approval of the Resolution Plan by filing separate Interlocutory Applications
(IAs). Therefore , at this stage, in order to adjudicate whether the Resolution
Plan under consideration is compl iant in all respects or not, we consider it
necessary to visit the se objections I[A-wise.
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VII. I.LA. NO. 3457 /PB/ 2021

OBJECTIONS OF ICICI BANK

25.  First, we consider it appropriate to deal with the objections raised to
the Resolution Plan by the  Dissenting Financial Creditor (DFC) ICICI Bank
(hereinafter, referred to as the "Applicant Bank P by filing the present |.A.-

3457 of 2021 . The prayer s made in th is IA are reproduced below:

"D Allow the present application and direct the Resolution Plan

to be made compliant with the mandatory requirements under

Section 30(2) of the Insolvency & Bankruptcy Code, 2016 and the

ODzZz ODLG GRZQ E\ WKH +RQ-EOH 6XSUHPH &RXUW
Kensington Boulevar d Apartments Welfare Association & Ors. v.

NBCC (India) Limited & Ors. by providing payment of Liquidation

Value to the Applicant in its capacity as the dissenting financial

creditor either in cash or by permitting it to enforce its security

interest over all or any assets of the Corporate Debtor secured in

LWV IDYRXU DV SHU $SSOLFDQW:V RZQ GLVFUHWLRQ D

b.  Pass such other order/orders as it may be deem fit and
SURSHU LQ WKH IDFWV DQG FLUFXPVWDQFHYV RI WKH IL

26. In addition to the ICICI Bank, JAL - the Holding Company and the ex -
promoter of the Corporate Debtor have also objected to the Resolution P lan.
For the sake of convenience, the  ICICI Bank (the Applicant herein) , JAL, and

Ex Promoter of JIL together , hereinafter , are referred to as "2EMHFWRUV

27. Itis submitted by the  Objectors that:

27.1 ThelCIClBankLimitedisa  Secured Financial Creditortothe Corporate
Debtor having a claim of approx imately Rs. 304.1 Crores and it is having

1.31% of the voting share in the Committee of Cred LWRUV “"&Ré&u
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27.2 The ICICI Bank had voted against the Resolution Plan and is therefore,

having the status of Dissenting Financial Creditor (for brevity, hereinafter,

referredtoas ') & ). It is stated that under the proposed Resolution Plan , a
1') & is proposed to be settled by enforcing security interest in relation to

certain secured parcels of land to be equivalent to its liquidation value.

27.3 The Applicant Bank ha s, inter alia, opposed the Resolution Plan on the

ground that the payment provided to it in the plan fails to satisfy the

liquidation value, as mandatorily provided under Section 30(2)(b) of the Code

DQG WR WKH -XGJPHQW SDVVHG E\ WKH +Rthe H@Ypte6 X SUHPH
Kensington .Intermsof WKH 6XUDNVKD:-V 5GHVROXWLRQ 8@DQ WKF
DFC and isrequired to bear the entire enforcement costs such as stamp duty,

transfer charges, registration charges, the compensation sought by local

farmers, external develop ment charges, encroachments and other legal and

incidental costs (which are n ot even predictable at this stage), while

liquidating the lan d allocated to it under the proposed Resolution Plan. It is
further stated that payment of a minimum liquidation value to a DFC is a
matter of minimum prescription for validity and approval of a resolution plan.

27.4 The proposed resolution plan envisages that not only the task for
liquidating the secured land asset (which Is identified unilaterally by the SRA)
shall be undertaken by a  DFC but also the enforcement /incidental costs for
liquidating such land assets are also left to be borne by the  DFC. I n this
context , the Applicant has referred to Clauses 15.52 and 15.54 of the

Resolution Plan, which are reproduced below:
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The Corporate Debtor and / or the Resolution
Applicants shall not be obliged to the Dissenting Institutional
Financial Creditors, in any manner, including any payment /
obligation, whatsoever, once allowed to enforce its security
interest as mentioned hereinabove. The Claim of the Dissenting
Institutional Financial Creditor s shall stand extinguished in
perpetuity upon allowing enforcement of such security interest
and the Corporate Debtor shall not be liable for the any cost,
charges, expenses, taxes including income tax, GST, etc. or
otherwise that may arise due to enforcem  ent of security interest,
as the same are incidental expenses for enforcement of security
interest and such liability shall be incurred by the Dissenting
Institutional Financial Creditors without any recourse, express or

implied, to the Corporate Debtor an  d/or Resolution Applicants.

15.54. The Dissenting Institutional Financial Creditors shall

bear the costs, if any, viz. applicable stamp duty, registration or

any other charges for creation of such mortgage, enforcement of

security interest and any other co st in relation thereto. The

Corporate Debtor shall not be liable for any such costs, charges

and/or other levies in relation thereto as the Resolution Applicant

LV SURYLGLQJ ZKDW LV UHTXLUHG DV SHU WKH
Supreme Court in Jaypee Kensingt RQ -XGJPHQW u

27.5 It is submitted by the Applicant Bank that the intent of the Code is to
provide full liquidation value to a DFC without any additional costs. The effect
of the abovementioned clauses proposed in the Resolution Plan has the effect
of tra nsferring all potential, future, uncertain liabilities (in the nature of
stamp duty, compensation sought by local farmers, external development
charges, encroachments etc.) attached to the proposed land parcels to the

Applicant and would result in payment , which may be much less than the

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
ID Bl Bank Vs. Jaypee Infratech Limited 57 | 205

GLUH



liquidation value. Th  us, non -satisfaction of a mandatory requirement renders

the resolution plan non  -compliant with the provisions of the Code.

27.6 The Applicant Bank has relied upon the Judgement of the +RQ-EOH
Supreme Co urt in the Jaypee Kensington to demonstrate th at: a) a
'LVVHQWLQJ )L QD Q F LiIm@datidn MaBie WaR 1d b¥ paid in cash  , and

b) as an exception to the above, a  Dissenting Financial Creditor , being a

Secured Financial Creditor FDQ EH DOORZHG WR UHFRYHU LWV "DPR;

enforcing its security interest to the extent of its Liquidation value.

27.7 The relevant extracts of the Jaypee Kensington  are reproduced below:

'121.1. Therefore, when, for the purpose of discharge of

obligation mentioned in the second part of clause (b) of Section

30(2) of the Code, 244 the dissenting financial creditors are to be

"SDLGu DQ "DPRXQWp TXDQWLILHG LQ WHUPV RI WKH
DVVHWYVY UHFHLYDEOH XQGHU 6HFWLRQ RI WKH &RGH
pD\DEOHp LV WR EH “'SDLGp LQ SULRULW\ RYHU Wil
counterparts, the statute is referring only to the sum of money

and not anything else . In the frame and purport of the provision and

DOVR WKH VFKHPH RI WKH &RGH WKH H[SUHVVLRQ
descriptive of the action of discharge of obligation and at the same time,

is also prescriptive of the mode of undertaking such an action. And, that

action could only be of handing over the quantum of money, or

allowing the recovery of such money by enforce ment of security

interest, as per the entitlement of the dissenting financial

FUHGLWRU p

121.2. We would hasten to observe that in case a dissenting

financial creditor is a secured creditor and a valid security

interest is created in his favour and is exis ting, the entitlement

RI VXFK D GLVVHQWLQJ ILQDQFLDO FUHGLWRU WR UHF
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SD\DEOHp FRXOG DOVR EH VDWLVILHG E\ DOORZLQJ KL
security interest, to the extent of the value receivable by him and

in the order of priority available to h im. Obviously, by enforcing

such a security interest, a dissenting financial creditor would receive
"SD\PHQWpup WR WKH H[WHQW RI KLV HQWLWOHPHQW DC(
requirement of Section 30(2)(b) of the Code. In any case, that is,

whether by direct p ayment in cash or by allowing recovery of

amount via the mode of enforcement of security interest, the

GLVVHQWLQJ ILQDQFLDO FUHGLWRU LV HQWLWOHG WR
SD\DEOHu LQ PRQHWDU\ WHUPV DQG QRW LQ DQ\ RWKH!

(Emphasis Supplied)
27.8 It is further stated by the Applicant Bank that even Section 13(7) of
SARFAESI Act, 2002 provides that all expenses, costs, and charges, which
have been incurred by the secured creditor in realizing such secured asset

VKDOO EH 9 U HffoR Yhie hbDdnwerH -

27.9 The next objection raised by the Applicant Bank is that the proposed
Resolution plan does not give the DFC an opportunity to choose the security
interest it wishes to enforce, instead it thrusts its unilateral decision to
allocate o nly one of the secured land assets of the Corporate Debtor to the
Applicant (i.e., land at Tappal, U.P. , which is commercially unviable and less
marketable ), in comparisonto and in complete disregardto  the other parcels
of land and movable assets over wh ich also the Applicant holds valid security
interest. Additionally, the SRA has also overlooked the cash generated from
the Yamuna Expressway , over which the Applicant holds valid security
interest and LV LWVHOI VXIILFLHQW WR UHFRYHU WKH "DPRX
Applicant. The Applicant Bank, in this context, has relied upon Clause S

15.47 and 15.49 of the Resolution Plan, which are reproduced overleaf:

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
ID Bl Bank Vs. Jaypee Infratech Limited 59 | 205



15.47. The Resolution Applicants / Corporate Debtor shall
identify specific and distinct security interest, out of the
Consortium Pari  -passu Corporate Debtor Land Parcels
Security Interest , exclusively for each of the Dissenting

Institutional Financial Creditor(s):

Table 16: Treatment to Dissenting Inst itutional Financial Creditors
SNo. | Locationof | Existing | Inlital Provision for Average Liquidation value
Land Securily Dissenting Liquidalion (Rs. Cr)
Institutional Value rale per
(in acres) Finaneial Credilors acresd
out of e
Consartirun Pari- Rs. Cefacre

passn Corporate
Debitor Laid Mareels

Security Interest

(In acres)
1 laganpur 320 130 278 361
2 Mirzapur 227 40 - 289 -
3 Tappal abo 666 1.30 Bo6
4 Agra 650 (el 1.23 549
Total 19034 1,486 2,076

@ as provided by IRP; 166 acres out of 666 acres mortgaged to
exclusive charge holders . pu

15.49. The Resolution Applicants have right to identify and
earmark specific land at any of the locations, out of the existing
security interest, in order to provide specific, exclusive and distinct
security interest for enforcement of security interest, for reco very
of entittement, by each Dissenting Institutional Financial
Creditor/(s). However, in order to provide fair and equitable
treatment to the Dissenting Institutional Financial Creditors, the
Resolution Applicants shall exercise their aforesaid right of
identifying specific, distinct and exclusive land parcels, after
inviting views / suggestions of such Dissenting Institutional
Financial Creditors. It is also clarified that since the Resolution

Applicants need to identify such land parcels expeditiously in
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order to make it part of the Resolution Plan, prior to the submission

of the same for approval before the Adjudicating Authority by IRP,

the Resolution Applicants shall provide maximum five working
days to such Dissenting Institutional Financial Creditor (s) for
such giving their views / suggestions in this regard. In the event

the Dissenting Institutional Financial Creditors fail to arrive at a
consensus regarding the identification of the security interest by

the Resolution Applicants then the identifica  tion done by the
Resolution Applicants shall be binding on each Dissenting
Institutional Financial Creditors. In the event, the Dissenting
Institutional Financial Creditors so agree, then the Resolution
Applicants shall identify and earmark land parcels ou t of the
existing security interest and shall provide such identified land
parcels to Dissenting Institutional Financial Creditors as security

on pari -passu basis for recovery of their entittement by way of

enforcement of such security interest.
27.10 It is contend ed by the Applicant Bank that Clause 15.49 of the
Resolution Plan proposes to seek views/suggestions from a DFC, as regards
the proposed land to be offered, however in case of failure of the to arrive at

consensus qua the same, the deci  sion of the Resolution Applicant shall be

final.

27.11 It is further stated that the land parcel admeasuring 180 acres at
Tappal, U.P. proposed by the  SRA vide their email dated 2 July 2021 is
admittedly a SDUFHO R fPL[ XV¥Wz. Rres@éntialc -community facility,
sector green and roads. The proposed land parcel is commercially unviable
and less marketable which in all likelihood, may not even yield the liquidation

value to the Applicant Bank  as contemplated under Section 30(2) of the Code.
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27.12 Another objection raised by the Applicant Bank is that th e IRP
has calculated the liquidation value payable to the Applicant only to the extent

of the value of the security available to it , with no further entitlement given
WRZDUGV WKH $SS 6 asab @gyécired)dretlkonbn the unencumbered

and other available assets of the Corporate Debtor. Thus, the computation of

the Liquidation Value by IRP is erroneous and IS in violation of the Code.

27.13 As per Section 53 of the Code, once a secured cre  ditor has been
given the entitlement of its security under Section 53(1)(b) of the Code, the
secured creditor can claim the balance unpaid portion from the apportionment

of unencumbered assets of the corporate debtor , which are available to
unsecured finan cial creditors under Section 53(1)(d) on account of said assets
being unsecured assets. It is a settled position that a secured creditor is
secured to the extent of its value, and for the remaining debt, it continues to

be an unsecured creditor.  The debt o wed to the Applicant from the Corporate

Debtor is admittedly a financial debt and to the extent , the same is covered by
the security in its favour, it is a secured debt and for the remaining debt , the
Applicant is an unsecured financial creditor entitled f or payment towards the

balance at priority no. 4 under Section 53(1)(d) of the Code, after deduction of
dues owed to the employees for 12 (twelve) months prior to the insolvency

commencement date.

27.14 It is stated by the Applicant Bank that IRP has misi nterpreted
Section 53 of the Code to calculate the additional entitlement payable to the
Applicant as per Section 53(1)(e)(ii) of the Code at priority no. 5 and he has

HUURQHRXVO\ FRPSXWHG WKH $SSOLFD®R& 2¥Y8 Orbrées{ LGDWLR |
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while negating the fact that the Applicant was entitled to be apportioned

further amounts at priority no. 4 under Section 53(1)(d) as an unsecured
financial creditor for the purposes of calculation of its liquidation value. It is
relevant to highlight that the said erro neous calculation by the IRP was

object ed to by the Applicant  as recorded in its letter dated 19.5.2021.

27.15 It is stated by the Applicant Bank that it has been wrongfu Ily

contended by the SRA WKDW VLQFH WKH $SSOLFDQW LV fHQIRU
interest - LWV HQWLWOHPHQW LV WR EH FRPSXWHG LQ DFFRU
the Code. At the outset, it is submitted that the Applicant has simply dissented

to the 6 XU D NV R&oMtion Plan and accordingly, its entitlement is to be

computed in accordance with S ection 30(2) read with Section 53 of the Code,

and not as per Section 52 of the Code . There is a distinction between
THQWLWOHPHQW WR OLTXLGDW LirQ@akbaiok df-a mkimeid UHIHUV W
guaranteed amount to a DFC under Section 30(2) in accordance with Section

53(1) of the Code, as against the mode of satisfaction of such an amount which

ordinarily gets paid off as cash, or by way of enforcement of security interes t,

depending upon terms of the resolution plan in question. That is to say, there

is a difference between entitlement and the mode of satisfaction of the

entittement. The mode of satisfaction of the entitlement, cannot change the

manner of its calculation itself. Therefore, computation of liquidation value is

to be carried out in terms of Section 30(2) read with Section 53(1) of the Code,

and not interms of Section 52 , which is relevant only as a mode of satisfaction

of the entitlement (of liquidation valu e), in terms of the Jaypee Kensington
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27.16 It is further stated by the Applicant that the IRP has not
maintained any consistency in its interpretation of Section 53 of the Code :
which is clearly demonstrated from the computation of liquidation value
carried out by the IRP for different creditors of the Corporate Debtor. Whereas
for the purpose of liquidation value payable to the homebuyers first, they have
been treated at par with the other secured creditors (similar to the Applicant)

under Section 53(1) (b) of the Code at priority no. 2 and second, they have been
treated as unsecured financial creditors under Section 53(1)(d) of the Code at

priority no. 4 ; per contra, for the unsecured portion of its debt, the Applicant

has been placed under Section 53(1)  (e)(ii) of the Code at priority no. 5, instead

of being placed under Section 53(1)(d) at priority no. 4. No reasonable
explanation has been provided in support of this computation of liquidation

value carried out by the IRP.  Itis, however, submitted that the Applicantis in
no way impugning the treatment envisaged for the homebuyers under the

6 XUDNYVKD - Vit & Dy sought to demonstrate the contradictory stand
adopted by the IRP, which has been ratified by the CoC, in its interpretation

of Section 53 of the Code. The counsels for lenders , during the 21 st CoC
meeting, themselves admitted that a secured financial creditor is entitled to

receive the balance value under Section 53(1)(d) of the Code (priority no. 4)

and it does not have to fall under Section 53(1)(e) of the Code. Thus, it is
evident that the computation of the liquidation value of the Applicant carried

out by the IRP is in violation of the Code and hence , incorrect .

28. The IRP, CoC through IDBI Bank and the SRA (hereinafter , together

referred to as "6 XSSRUWH Uavi Rhav filed their Replies and Written
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Submissions and stated the following in response to the objections raised by

the DFC/ ICICI Bank:

28.1 The Resolution plan was prepared with  the intention that even if 34%

of CoC members dissent, the plan shall not fail and therefore, the mechanism
incorporated in the plan should accommodate the same. Accordingly, t he
treatment given to the Dissenting Financial Creditor i s given in Clause 15.47

of the proposed Resolution Plan.  As a matter of fact,t he CoC of the Corporate
Debtor approved the Resolution Plan on 23.06.2021 by 98.66% voting in
favour of the plan and hence, the treatment proposed in Clause 15.47 shall

be avail able to the DFC representing the remaining 1.34% voting of the CoC.

28.2 It could not have been anticipated how many and which secured
financial creditor will dissent, the practice of recognizing security interest out

of Consortium Pari -passu Security Interest , against which a dissenting
financial creditor will be allowed to enforce its right to the extent of | iquidation
value could only have been done subsequent to voting on the Resolution P lan
and before submission to this Adjudicating Authority for approva I. Hence, it
was proposed that Suraksha Group shall identify specific, distinct , and
exclusive security interest relatable only to the debt of each of dissenting
financial creditor s, outof the Consortium Pari -passu Security interest, as per

their liquidation value due to them

28.3 Inresponse to the objection that the proposed Resolution P lan did not
give choice to the ICICI Bank to enforce security interest as per its choice, it
is stated by Supporters of  the planthat SRA has the full right to decide which

part of the security is to be given to the DFC for enforcement . Under Section
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5(26) of the Code, Res olution Plan means a plan proposed by the resolution
applicant for insolvency resolution of the corporate debtor as a going concern.
Itis stated that the planincludes treatment to the dissenting financial creditor

which is to be proposed by the Resolutio n A pplicant.

28.4 Neither the Jaypee Kensington nor the provisions of the Code give
any righttoa DFC to choose a security interest or that it should be allowed

to enforce from a common pool of security interest over which other financial
creditors (assenting and/or dissenting) also have a paid pari p assu charge.
The Jaypee Kensington  provides for an alternative form of payment by way
of enforcement of security interest, but it does not provide that an option has

to be given to the DFC to choose from available secured assets of the

corporate debtor, for enforcement of its security interest

28.5 T hat the rightto choose was never with IC1CI Bank , as it is one of the
lenders in the IDBI consortium with only around 3% of the total debt of the
consortium. Security interest belongs to the entire consortium and therefore
ICICI Bank, itself, could never have exercised e nforcement of security interest

without the consent of the consortium lenders

28.6  Further, it is not a unilateral decision of the Resolution Applicant to
first provi de land parcels at Tappal to a DFC . Such a decision has been
accepted by CoC in its commercial wisdom (by virtue of 98.66% voting in

favour of the Resolution Plan) and the same is binding on the DFC. In this
regard, the Supporters of the Plan have placed reliance on Para 112 of Ebix

Singapore (P) Ltd. Educomp Solutions Ltd . (COC), [(2022) 2 SCC 401 ].
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28.7 It is further stated thatt  he resolution applicant has proposed a fair
and equitable treatment to the dissenting FCs by way of inviting views/
suggestions of such DFCs within a period of 05 working days from the
approval of the Resolu tion Plan by the CoC. Thereafter, if such Dissenting
Financial Creditor fail s to arr ive at a consensus regarding the identification

of the security interest by the resolution applicant, then the identification

done by the resolution applicant will be binding on each dissenting FC
Accordingly , the Suraksha (SRA) vide its email dated July 02, 2021
communicated to ICICI  Bank that it had identified 180 acres of land for the
ICICI Bank (the value of which will correspond to its entitlement) out of 666

acres of land at Tappal and requested it to provide its views/ suggestions.
The Applicant ICICI Bank vide letter dated July 08, 2021 , raised objections
to the same which , inter alia , included ICICI's grievance of not being
permitted to choose the security inte rest to be enforced by it. Thereafter,
again the Suraksha (SRA)vide its letter dated July 29,2021 responded to the
objections raised by ICICI  Bank and also invited it to choose from any land
parcel from 666 acres in Tappal. However, the ICICI Bank did not revert, and
as a consequence, the selected 180 acres of land parcels were allotted by
Suraksha to ICICI Bank. Thus, ICICI Bank failed to exercise this right
provided under the Resolution Plan.

28.8 In response to the objection raised by the ICICI B ank with regard to
its contention that  land parcels proposed to be transferred to ICICI Bank are
of 'mix use of land' and thus  , are non -marketable and commercially unviable,
enforcement of which may not yield the liquidation value , the Supporters of
the Pl an have stated thatt here is no evidence to show that the land parcels
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being allotted to ICICI  Bank are not marketable and are commercially

unviable. Having accepted the same land parcels as security , while giving the

loan, the Applicant/ICICI Bank now can not be permitted to reject the same

on a ground , which is not backed with any cogent evidence

28.9 The valuation of the Corporate Debtor's assets, including the land

parcels being allocated to Applicant/ ICICI Bank, has been done in

compliance with the IBC read with the IBBI (Insolvency Resolution Process

for Corporate Persons) Regulations, 2016 . Under Regulation 35 read with

Regulation 27 of the IBBI (Insolvency Resolution Process for Corporate

Persons) Regulations, 2016, the  IRP had appointed two registered valuers

namely RBSA Valuation Advisors LLP and GAA Advisory LLP for such

valuation. Thereafter, the IRP considered the average of the two valuati ons

proposed by both the valuers for the Corporate Debtor's assets to arrive at

their fair market value and liquidation value.

28.10 The individual liquidation value of ICICI Bank 's claim is Rs. 218

Crores againstits admitted claim of Rs. 304 Crore . The Liquidation value for

1,266 acres of land parcels located in Tappal is given below :
Relevant o ) C s g is T iy
Land Parecel Fair value computation (in INR | Liguidation value computation (in
Al arce
! Crore) INR Crore)
-I . i I a3
[ Average Average
valuation valuation
! RSBA’s GAA of the two | RSBA’s GAA of the two
valuation | Advisory’s | valuers as | valuation Advisory’s | valuers as
valuation | computed valuation | computed
by the by the
| IRP IRP
Tappal land
parcels- | . 2,210 2,343 2,277 1,547 1,406 1,476
(admeasuring
1,266 acres)
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The ICICI Bank did not challenge the aforesaid valuation. Hence , it cannot

guestion the value at this belated stage.

28.11 ltis further stated that the SRA vide Clause 15.17 of the Resolution
Plan has given a Shortfall Undertaking in the Resolution plan , as per which
further security interest ~ shall be provided in case of any shortfall in treatment

to Dissenting Financial Creditor. The Clause 15.17 of the plan reads thus

15.17.Shortfall Undertaking for Dissenting Financial Creditor:

In case of any shortfall of land for the treatinent to the Dissenting Institutional
Financial Creditors, the Resolution Applicants hereby undertakes to provide / earmark

such reguired land parcels out of the land parcels available with Corporate Debtor and

/or provide for any other security interest, out of the assets of the Corporate Debtor, to

make up the shortfall and / or make good the shortfall in any other manner, as per

Applicable Laws, in line with the directions of the Hon'ble Supremne Court in its Jaypee

Kensington Judgement, with respect to treatment of the Dissenting Institutional
Financial Creditors, in addition to above earmarked 2,594 acres of land parcels. This
shortfall undertaking is being given in the Resolution Plan in order to make the plan

compliant by following the directions of Hon'ble Supreme Court.

28.12. As regards the objection relating to the transfer of liability  of
enforcement of security interest and other allied costs u pon ICIC | Bank, it is

stated by the Supporters of the Planthatt heterm ’liquidation cost pas defined

under Regulation 2(1)(ea) of the IBBI (Liquidation Process) Regulations, 2016

does not include any costs incu rred by a secured creditor . Further , the
TLTXLGDWLR @s ¥diife Hipder Regulation 2(k) of the IBBI (Insolvency

Resolution Process for Corporate Persons) Regulations, 2016 does not include

the cost of enforcement or realization which a creditor might incur in

enforcing security interest. The GHILQLWLRQ XVHV WKH WHUP "UHDOL]I

not et realizable value

28.13 It is further stated that WKH +RQ-EOH 6XSUHIE JapeeUW LQ

Kensington and India Resurgence ARC Private Limited v. M/ S. Amit
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Metaliks Limited & Anr. (Civil Appeal No. 1700 of 2021) provides for the
right of the Dissenting Financial Creditor to get liquidation value and not

liquidation value along with enforcement costs.

28.14 It is stated that t he liquidation value is always less than the fair
market value of the assets. The liquidation value is the value recoverable from

the distressed sale of as sets when the company is not a going concern. The
land parcels being provided to ICICI Bank are worth Rs. 218 Crores at the
liquidation value, however, thef  air market value of suchland parcelsis much
higher than Rs. 218 Crores which shall be sufficient to cover the enforcement

costs.

28.15 As per Section 52(8) of the IBC, on enforcement of securit y interest
during liquidation, S ecured Financial Creditors are required to pay their
proportionate share in the CIRP costs to the liquidator. Thus, costs incurred

by a creditor to enforce the security interest has to be borne by such creditor

and such creditor needs to provide his share of costs to the liquidator.

Therefore, the need to provi de for such enforcement costs does not arise.

28.16 As regards to the objection taken by the ICICI Bank with respect to

the mode of determination of its Liquidation value, it is stated by the
supporters of the planthat RP's computation of average liquidation valu e due
to each secured Institutional Financial Creditor of the Corporate Debtor
(including ICICI Bank ) assumed that each secured Institutional Financial
Creditor would enforce their existing security interest under Section 52(1)(b)

of the IBC and accordingly , would be paid the remaining dues, if any, under

Section 53(1)(e)(ii) of the IBC. For each consortium lender, the liquidation
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value was computed by considering the ratio of the liquidation value of
Consortium Secured Assets computed by the registered valuers of the
Corporate Debtor, and the admitted debt of Consortium Lenders . Such
computation of liquidation value du e to Institutional FCs was approved by the

CoC in the 21 st CoC meeting held on 20.05.2021.

28.17 The ,&,&, %DQN LV D "VHFXUHG FUHGLWRUu DV SHU 6HF
as it has given a loan in respect of which security interest was created.
Accordingly, a liquidation value of R s. 218 Crores was computed for ICICI
Bank out of its admitted claim of R s. 304 Crores. Its balance claim of Rs. 86
Crores could not be considered as: (a) subsequen tly, the remaining proceeds
which were due to the unsecured creditors i.e., Home Buyers and fixed deposit

holders in accordance with Section 53(1)(d) of the IBC; and (b) post
consideration of payments to be made to Home Buyers and fixed deposit
holders, th e proceeds were not sufficient to pay the remaining creditors in the
liquidation waterfall under Section 53 of the IBC, including payments to
secured creditors for any amount unpaid following the enforcement of security

interest under Section 53(1)(e)(ii) of the IBC. Therefore, payment under

Section 53(1)(e)(ii) of the IBC to ICICl is Nil .

28.18. Section 53 of the IBC prescribes a distribution waterfall, with the
ranking of each class of creditors bas  ed on an identified priority. If the total
liquidation value of the assets of the Corporate Debtor is not sufficient for full
payment of all dues of a certain higher rank of creditors, the lower rank will

not be entitled to any proceeds from the assets/liquidation of the Corporate

Debtor. Under the IBC, the un  secured financial creditors are not mandatorily
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entitled to receive payments under a resolution plan in the event that the
liquidation value of the corporate debtor is likely to be even insufficient to

satisfy the claims of the secured creditors and workme n dues in full.

28.19. In the distribution waterfall prescribed under the IBC, ICICI Bank
falls under Section 53(1)(e)(ii) of the IBC for the balance amount of R s. 86

Crores and not under Section 53(1)(d) o  fIBC as contended by ICICI Bank.

28.20 The HRQ-EOH 6XSUHPH &R Xaypée Kensikgtam has
introduced the concept of enforcement of security interest by a dissenting
financial creditor by clearly adverting to the principle contained in Section
52(1)(b) of the IBC. Such concept/principle has been imported from Section

52 of the IBC (since Sec tion 53 of the IBC does not provide for enforcement of
security interest, but rather provides for dues after relinquishment).
Therefore, Section 52 has to be read with Section 53 of the IBC, otherwise :
there is no provision under the IBC that will govern t he enforcement of
security interest by dissenting financial creditors. Having alluded to the
principle contained in Section 52(1)(b) of the IBC, the consequent effect would

be that any remaining claims of the dissenting financial creditor will be
secured c laims recoverable under Section 52(9) of the IBC, which places such

dissenting financial creditor under Section 53(1)(e)(ii) of the IBC ,2016.

28.21. In any event, as laid down in the Jaypee Kensington , the
requirement of Section 30(2)(b) of the IBC is a utomatically satisfied by
allowing dissenting the financial creditor to enforce its security interest (refer
para 121.2 of Jaypee Kensington).  In other words, this judgment clearly states

that the money received by a dissenting financial creditor to the ex tent of its
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entitlement pursuant to the enforcement would amount to payment to such
creditor under Section 30(2)(b) of the IBC. Thus, the question of inadequate

treatment of ICICI by not allowing dues under Section 53 does not arise at all

29. After going through the documents placed on record and hearing
submissions made by the Objectors as well as the Supporters of the
Resolution P lan, this Bench observes that the Objectors have raised the

following main objections to the Resolution Plan:

a) The Resolution Applicant had thrust its choice of land on the
Dissenting Financial Creditor for enforcing its Security Interest. The
Dissenting Financial Creditor was not given a choice to enforce security

interest in its desired property.

b) The proposed Resolution Plan compels the Dissenting Financial
Creditor to bear the entire cost of enforcing security interest, which
might create a risk  for the Dissenting Financial Credito  r not to realize

even the Minimum Liquidation Value.

C) The manner of computatio n of the Liquidation value of ICICI
Bank itself is erroneous  as the entitlement of the ICICI Bank for another
Rs. 86 Crore over and above Rs.218 Crore under Section 53(1)(d) i.e.,

as an Unsecured Financial Creditor, was not considered.

30. PerContra, the Supporters of the Resolution Plan have contended that:

a) There is no provision under the IBC 2016, which stipulates that
the Dissenting Financial Creditor can choose the property of its own

choice to enforce its Security Interest.

b) The Resolution Applic DQW KDV SURYLGHG WKH “6K
BQGHUWDNLQJIJp XQGHU WKH SODQ ZKLFK VKDOO SURW
Dissenting Financial Creditor. Further, the Liquidation value of the

asset for which Security Interest is to be enforced is sufficient to meet
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the expenses incurred o n realizing the Liquidation value. Moreover, the

fair market value of the said asset is higher than the Liquidation value.

C) The other Secured Financial Creditors have accepted the mode of

calculation of the Liquidation value, in their commercia | wisdom.

Further, the entittement of  the Liquidation value of ICICI Bank over Rs.
&URUH LV T1LO - SeQtion 5BULRe)(iiRof the IBC ,2016.

31. Now, we would like to examine the contentions o f both sides. Itis a
matter of fact that the Resolution Applicant vide its email dated 02.07.2021

had informed the Applicant ICICI Bank/DFC that it had identified 180 Acres

of land at Tappal, UP  and requested the Applicant Bank to provide its views/

suggestions . The said email dated 02.07.2021 is reproduced below:

From: Devang Patel <devang.patel@surakshaarc.com=
Sent: Friday, 2 July 2027 11:52 AM
To: Neeraj Mohan  /PM_PMSFG/IBANK/BKC; Sudipto Basu  /PM_PMSFG/IBANK/BKC,

Sharad Agarwal  /PM_PMSFG/IBANK/BKC; Nidhi Doshi  /PM_PMSFG/IBAMK/BKC;
Subodh Sharma  /PM_PMSFG/IBANK/BKC; IRPJIL; anujvjain@bsraffiliates.com; Goel,
Hitesh; Nawariya, Kamal

Cc: Aalok Dave; Prateek Tayal; Harsh Joshi; Suresh Bansal

Subject: Suraksha Group: Jaypee Infratech: Identification of Land for Dissenting Financial
Creditors

Attachments: Identified Land Details.pdf; Identified Land-MAP.pdf

External Email Warning: Do not click on any attachment or links/URL in this email 1

Dear Sir.

We refer 1o the Resolution Plan dated June 07, 2021 submitted by Suraksha Realty Limited and Lakshdeep
Investments and Finance Pvt Lid (the "Suraksha Group") along with Addendum to the Resolution Plan dated
June 09, 2021 which is approved / accepted by 98.66% of the Committee of Creditors comprising the Banks and
Institutions, Homebuyers and Public Depositors. We also refer to the Letter of Intent dated June 25, 2021 issued
by IRP and accepted by Suraksha Group.

We further refer to the email received from IRP dated June 29, 2021, wherein we were informed that the
liquidation value due to ICICI Bank (dissenting financial creditor) amounts to Rs. 218 crore.

In view of the above, we have identified 180 acres land in Tappal as mentioned in clause 15.50 of the resolution
plan. We have highlighted land parcels in the Map and Plot details in the attached file. We have earmarked land
parcels which is adjacent to your mortgaged land. The identified land parcels are contagious land parcels with

optimum mix of land use.

We also refer to clause 15.49 and 15.50 of the Successtul Resolution Plan and request you to provide your views/
suggestions.

Regards,
Devang Patel

Authorised Signatory
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In response to the abovesaid e -mail, the Applicant ICICI Bank vide letter
dated July 08, 2021 raised objections which, inter alia, included the ICICI
Bank 's grievance of not being permitted to choose the security interest to be
enforced by it. Inreply to this, the Suraksha vide letter dated July 29, 2021
responded to the objections raised by ICICI Bank . At this stage, we therefore,

refer to the said letter , which is reproduced below for immediate reference:

P ANNEXURE A-7
SURAKSHA
<dp REALTY

WITHOUT PRERIINCE

July 29, 2001
To,

ICECT Bank,
1CICT Bank Towsers, Sarnedra Kurle Comples,
Mumbai. 400051,

Sulr Identification of the Land for the Dissenting Financial Crediitors in the matter of
Resolution aof Jaypes Infratech Limited (the " Corporate Dedrdor™)

Re- L. Email dated July 2, 2021 from Sumiahs Rralty Limites
2 Le=ttrr dated July B, 2021 from ICNCT Slank

Dear siv/madam,

We, Suralaha Group Guraksha Eealty Limited alongwith lLakshdesp Investments and
Finance Privete Limited), refer 1o the esolution plan submitted by os ancd as apgroved by
S8 66 of the financial creditors of the Corporate Debanor (the “Socce=sful Resolution Flan™)
and email s=nt by us dated Jaly 2. 2021 on the captioned matter.

Al the outart, we would Hke 1o mention that we hawe provided the treatment to the
dizssenting financial creditors {creditors who have not voted in favour of the Successful
RBrsphution Plan or “DFCE") in the Successfel Resolation Plan, & line with the judgrmens
pamaed by MHon'ble Sapreme Court in Jayper Fensington Judgment!, Imsclvency and
Bankrupecy Code, 2016 (the Coxde ar IB Code) amd rules and regulations e ey d

Without prrjodice to cur rights and contentions, please find below ocur reply to your
objectionz set cut in your letter dated July & 2021

a) It i relterated that the provisions of the Succe=sful Resolution Flan, with mspect to the
D¥FC, are in consonance with the prowisions of the [B Code including Section 32 and the
onder of the Hon"hie Supmrme Court, 2s it allows the dissenting fmancial creditor o
enfores the security imernest, relstable to the financial delnt of soch dissenting financial
mdhvand:mtmanyaﬁudehorchml-ﬂ-pmnlmmh

ing financial creditor, @ the satent of the valoe receivabile by him and in osder of
prionity available so &t

b) It has been clesrly mentioned in the Sucor=sful Reaolution Plan (Clause 15.50 st Page 49
of the Resolution Man), that the enforrement of security interest shall be firstly aliowedd

Sy » gren Saigre. mmdmmﬁuhmmw.mm-lhm
ees mhrge: Beoul v A Jation snd Ors wa. MBOC [nddis) Llrnted Sated Masth 32 2022

T
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<>.SU RAKSHA

REALTY

wiith respect to mongaged land parcels in Tappal, ont of the existing mortgaged land, in
order o allow the snforcement of the security interest, which s relatalsle to the finarcial
debt of a desenting financial ceditor 2nd Dot 10 any other delst or claim and to 1he
extent of the valee reorivable by such dissenting fimancial ceeditor. There = nefther any
smbigmity in the land demtified ner any non-compliance with respect to provisions o
te Cnde or onler of the Honbe Sapreme Court i Jaypee Kensingilon fedgment § &
stated that your relance on $e jJudgment with respest to having a right to choose the
secunty interest, & wholly misplaced and against the spirit of the IBC

) It is submitted that we bave leen provided with the liguidation salue of the land
parcels by the Interim Resmlution Professinnal (IRF) vide letter dated May 17, 2021, The
Hlesplution Flan provides allowing the nigit of enforcement of security interest at
liguidation rates provided by [RP to the DFC in lime with the ceder of the Hon'ble
Supreme Coart in the matier of Jaypee Kensington Judgment It i3 also 1o be noted that
the lansd parrels are ofirred 2t the liguidation vakee howsver the present Lair market
valoe is much more than ligeldation value.

d) 1t is stated that therr’s no provision/ seguirement for the requirement of the shonfall
undertaking in the Code or the Jaypee Kensington fudgment The jodgment provides
for allowing the enforcement of security intenest and such treatment & provided in the
Sucresful Resolutan Man which iz in Bne with the Code as well as Jaypee Kermingtan
Jodgmens

e) It B ooteworthy that the comientions with resgert to aptimom mised o of land, non-
disclosure of daims, other liabllies, encumbrances and encroachments and impect of
UT Industrial Area Development Act, 1976 ralsed by 5301 are baseless and érrelevant as
the security interest for which endnecement rights are allowed wnder the Resolution
Flan, are part of the morigaged propertiss almady avallabls to the DFCs.

in light of the forrgoing, we berelny would like you to note that the treatment providess to

your bank, being dizsenting financial ceditor, in the Serme=sful Resolution Plan & & line

with the Code and Jayper Kensington Jadgment We further rnelterate that the same =
commercially wiable and compliam! of the relevant provisinns of [DC

A= regards reconsidering the propesal, we are willing to consider allowing the enforcerment

rights on any other land pawel cutl of 666 acres at Tappal o line with the Sacessful

Resclution Man, provisiom of IBC and leypee Kensington Judgement.

Kirudly tabe note accond ingly,
Thanking you,
Yours faithfully,

A

Authmrsed Signatory

Fermny Pat=l
Thus, we notice that the Suraksha vide letter dated July 29, 2021 invited the
ICICI Bank to choose any land parcel out of the 666 acres of land in Tappal.
However, the ICIC | Bank did not revert back. Thus, ICICI Bank failed to
exercise this right provided by the SRA under the Resolution Plan.
Resultantly , the selected 180 acres of land  was allotted by Surakshat o the
DFC/ ICICI Bank.
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32. The grievance of the ICICI Bank is that it was not given an opportunity

to select property of its own choice, for enforcing the Security Interest. We are
DZDUH WKH +RQ-EOH 6 XS UHRBye&lkeKRdihgiorl. Q Nadketognized
the enforcement of Security In  terest, as a mode of payment of Liquidation

value. The relevant extracts of the Judgement are reproduced below:

"124. To sum up, in our view, for a proper and meaningful implementation

of the approved resolution plan, the payment as envisaged by the second

part of clause (b) of sub -section (2) of Section 30 could only be payment
in terms of money and the financial creditor who chooses to quit the
corporate debtor by not putting his voting share in favour of the approval

of the proposed plan of resolution (i .e., by dissenting), cannot be forced to
yet remain attached to the corporate debtor by way of provisions in the
nature of equities or securities.  In the true operation of the provision
contained in the second part of sub -clause (i) of clause (b) of sub -
section (2) of Section 30 (read with Section 53), in our view, the
HISUHVVLRQ "SD\PHQWu R Qlit\pdyrddri of VnoveRR and

not anything of its equivalent in the nature of barter; and a

provision in that regard is required to be made in the resolution

plan whether in terms of direct money or in terms of money

recovery with enforcement of security interest , of course, in

accordance with the other provisions concerning the order of

priority as also fair and equitable distribution . We are not

commenting on the scenario if the dissenting financial creditor himself
chooses to accept any other method of discharge of its payment obligation
but as per the requirements of law, the resolution plan ought to carry the
provision as aforesaid. L

(Emphasis Supplied)
33. On perusal of the above, it is observed that the Dissenting Financial
&UHGLWRU KDV WR EH SDLG LQ WHUPV RI "PRQH\p RU LQ W

ZLWK HQIRUFHPHQW RI VHFEXULW\ LQWHUHVWpn +HUH ZH IXU
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ofthe +RQ-EOH 6XSUHPH &RXUW LrdiaVRé&sHrgerioa\Aw Private |
Limited Vs M/s. Amit Metaliks Limited & Anr. Civil appeal no. 1700 of

2021 , wherein the following is held:

, Qaypee Kensington  (supra), this Court repeatedly made it clear
that a dissenting financial creditor would be receiving the payment of the
amount as per his entitlement; and that entittement could also be
satisfied by allowing him to enforce the security interest, to the ex tent of
the value receivable by him . It has never been laid down that if a
dissenting financial creditor is having a security available with
him, he would be entitled to enforce the entire of security interest
or to receive the entire value of the security available with him Lt

is but obvious that his dealing with the security interest, if

occasion so arise, would be conditioned by the extent of value

receivable by him . p

(Emphasis Supplied)
34. On perusal of the Judgement (Supra) , itis observe d that as per the need
of the situation, the enforcement of security interest can be conditioned. Since
the Code provides for minimum Liquidation value to be paid to the Dissenting
Financial Creditor (s), it is the prerogative of the SRA as to what amount it
proposes to pay to its stakeholders and t he prerogative is not questionable as
long as it satisfies the provisions of the Code by providing the minimum

Liguidation value to  the Dissenting Financial Creditor  (S).

35. Weareawarethatt he Prospective Reso lution Applicants  (PRAS) furnish
their Resolution P lans based on the Information Memorandum (IM) prepared
by the Resolution Professional, where the list of all the Assets of the Corporate

Debtor is given. If a DFC is given the option to select an asset for enforcing

security interest, then there will be uncertainty, as there will be a surprise
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loss of that Asset, which  formed part of the said Information Memorandum
and for which the Prospective Resolution Applicant might have got attracted

to submit the Resolution Plan. A prospective Resolution Applicant to a
Corporate Debtor having multiple Creditors, cannot anticipate as to which
Creditor will dissentt o the Resolution P lan. If the plan is approved by the
requisite majority, the Successful Resolution Appli cant gets the pre -emptive
right over the assets of the Corporate Debtor , and as a corollary, it is his
prerogative whether it wants to retain or release a particular asset for

enforcing security interest.

Here, we refer to the Judgementof the +RQ-EOH 6XSUHPH &RXUW LQ WK
of Ram Kishun and Ors. vs. State of U.P Civil Appeal No. 6204 of 2009
dated 24.05.2012, wherein the following is observed:

8. Undoubtedly, public money should be recovered and reco very

should be made expeditiously. But it does not mean that the

financial institutions which are concerned only with the recovery

of their loans, may be permitted to behave like property dealers

and be permitted further to dispose of the secured assets in any

unreasonable or arbitrary manner in flagrant violation of statutory

provisions. U

(Emphasis Supplied )

Thus, i n our considered view, as long as the minimum Liquidation Valu eis
paid by the Resolution Applicant to the Dissenting Financial Creditor  (s), the

latter cannot seek any replacement or ask for an alternate property , as a

matter of right, for enforcing its Security Interest.
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36.  Further, we are unable to find any provision under the IBC 2016 , or
any Rule or Regulation framed thereunder providing that the Creditor is

entitled to choose the security interest of its own choice.

37. Hence, we do not find any fault in 6 X U D NV Ré&soMtion Plan on the
ground that the Dissenting Financial Creditor ICICI Bank has not been given

the choice to select a property for enforcing its Security Interest.

38. The next objection raised by the plan objectors is that the cost of
enforcing security in  terest has been left to the Dissenting Financial Creditor,

which may even resultin the non -realization of Liquidation value.

39. Itis a matter of fact that the SRA vide clause 15.54 of the Resolution

Plan has left it on the Dissenting Financial Creditor to bear the cost of
enforcing security interest. Further, land admeasuring 180 acres at Tappal,
U.P has been allotted to the Dissenting Financial Creditor to enforce its
Security Interest (as per the map attached with the application filed by the

ICICI Ban k and reproduced overleaf ):
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| IDENTIFIED LAND : 180. 7 ACRES

IDENTIFIED
LAND

LEGEND:-
DSH’E BOUNDARY
[ - sTER PLAN COMMERCIAL
[ vaster puan nousTRIAL
I recreTionaL GREEN

[ IMaSTER PLAN ROADS & TRANSPORTATION

[_Jresioenmac

] eoucaionaL Faciury
] communTTy FaciLTY
I e FaciTy
:SEL_[QR COMMERCIAL
I secror cReen

[ ]secron rosns

LAND NOT LEASED
{UNDER THE PROCESS OF TRANSFER)

TAPPAL LAND PARCEL : LFD-4

264

LAND EQUIVALENT TO THE AREA
OF THE IRRIGATION MINOR &
GREEN ON [TS BOTH SIDES
(7.9595 Ha) HAS BEEN LEFT AS
PER THE DECISION TAKEN IN 54TH
™y, BOARD MEETING HELD ON
14.12.2015 VIDE AGENDA NO.

o \
AN

\ \ LAYOUT SUBMITTED TO

YEIDA FOR APPROVAL

The Liquidation value of the land at Tappal

Crore per Acre, as per Clause 15.47 of the Proposed Resolution Plan,

of which as provided in the

immediate reference
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has been calculated @ Rs 1.30
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S.Nao. Location of Existing Intital Provision for Average Liguidation value

Land Securily Dissenting Ligquidation (Rs=. Crj
Institulional Value rale per
{in acres) Financial Credilors Acresd
out of e
Consartirn Pari- Rs, Crfacre

passn Corporale
Debtor Land Mareels

Security Interest

[in acres)
1 laganpur 320 130 278 3al
2 Mirzapur 227 40 - 280 <
3 Tappal 666 666 1.30 866
4 Agra 690 6ol 1.23 849
Total 1903.4 1,486 2,076
40. Whereas, the Liquidation value of the ICICI Bank has been stated to be

Rs. 218 Crore s only, t he Liquidation value for  the 180 Acres of land parcel at
Tappal aggregatesto (Ac.180x Rs. 1.30 Crore peracre) Rs. 234 Crore s, which
is clearly higher than the liquidation value entitlement of the ICICI Bank. We
further observe that the Resolution Applicant has given the ‘Shortfall
Undertaking p LQ WK Hasy@rwkichit hasundertakento provide additional
2594 Acres of land parcel for enforcing security interest, in the event of any
shortfall. Moreover, the fair market value (FMV) of the land is still higher
especially, in the backdrop of  the ever -rising trend in land prices. In view of

the above, we are of the viewt hat the SRA has made sufficient arrangement S

to enable the Dissenting Financial Creditor / ICICI Bank to achieve its
Liguidation value and cover expenses of enforcing security interest. Hence,
th is objection raised by the Applicant ICICI Bank and other objectors do es not

merit consideration and  therefore , is rejected.

41. Another objection raised by the objectors of the plan is with respect to
the amount of Liquidation value receivable by the ICICI Bank . It is contended

by the ICICI Bank that it has been given entittement  only to the extent of the
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value of the security available to it , with no further entitlement given to the
$SSOLFDQW: -V ULJKWYV DV DQ, drthetireddud@rede drid GtheV R U
available assets of the Corporate Debtor . To examine th is contention, we refer

to Section 30(2) of IBC, 2016 , which reads as under:

30. Sub mission of resolution plan. 2
(1) « «

(2) The resolution professional shall examine each resolution
plan received by him to confirm that each resolution plan -

(a) provides for the payment of insolvency resolution process
costs in a manner  specified by t he Board in priority to the 4
[payment] of other debts of the corporate debtor;

(b) provides for the payment of debts of operational creditors in
such manner as may be specified by the Board which shall not
be less than -

(i) the amount to be paid to such ¢ reditors in the event of a
liquidation of the corporate debtor under section 53; or

i) the amount that would have been paid to such creditors, if the
amount to be distributed under the resolution plan had been
distributed in accordance with the order of p riority in sub -section
(1) of section 53,

whichever is higher, and provides for the payment of debts

of financial creditors, who do not vote in favour of the
resolution plan, in such manner as may be specified by the
Board, which shall not be less than the amount to be paid

to such creditors in accordance with sub -section (1) of
section 53 in the event of a liquidation of the corporate

debtor .« u

(Emphasis Supplied )

42. On perusal of the above , it is observed that the Dissenting Financial
Creditor is required to be paid an amount in accordance with the provision
under Section 53(1) of the IBC 2016 , inthe event of Liquidation of a Corporate

Debtor, which implies that the principle of deemed fiction of Liquidation  has
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been applied in respect to the entitlement of a dissenting financial creditor in

the context of Resolution Plan

43.  The ICICI Bank has contended that after availing its entittement under

Section 53(1)(b)(ii) IBC, 2016 , it is further entitled under Section 53(1)(d) as

an unsecured creditor. Per Contra, the Plan Supporters have contended that

&, &, %DQN:-V IXUWKHU HQWLWOHPHQW e)@OOBC,2QA&GHU 6HFW|

ZKLFK PDNHV ,&,&, %DQN:-V DGGLWLRQDO HQWLWOHPHQW D'

44. Here, we consider it appropriate to  refer to Section 53(1) of IBC, 2016 ,

which is reproduced below:

53. Dhistribution of assets. -

(1) MNotwithstanding anything to the comtmary contnined in any law cnocted by the
Poarlioment or any Statc Legislaturmne for the titmne being in force, the proceoceds from the salc
af the liguidation asscis sholl be distmibuted in the following ordor of prionty and within
such peried and in such manmmer as may be specificd, oamely: -

{a) the insolvoncy rescelition process costs and the guidotion costs paid in fell;
(b)) the following debts which shall mnk equolly betvween and among the following:

(i workmon's ducs for the pornod of twenty-fouwr months preceding the

lLiguidarion commencomont date; and

(i1} dobis owed to a scourcd croditor in the cvent such scourcd creditor has
relinguished security in the manncer sct oul In scotion S25

{e) wnmes and any wunpoid dues owed to employces other thon workmen for the
pcoriod of twelbve months preceding the Bgoidation commencomont dato:

(d) inancial dobis owed to unscoured oreditors;
(=) the following docs shall mnk egually between ond among the following: -

(i} ooy amount douc to the Cemtml Govermmunent and the Stote Govoermmant
mcloding the amoumt to be reccived on account of the Consolidated Fond of India
amd the Consolidated Fund of a State, ifany, im respect of the whole or any part of
the period of wo yoors proceding the lgoidation commencomcnt date;

(i1} dcbis owed to a sccurcd creditor for any amount aopaid following the
cnforcemont of scounty Inlorests

{£) any romoining debts and ducs;
{=) preforcnee sharcholdors, if any; ood
(h) cqguity sharcholdors or partners, as the case may bo.

[ g ] Ay controctual]l armangemends boeweon recipionts under sub-scoction (1) with
oqual rmanking. if dissupiing the order of prorty under that sub-section shall be disscgoardod
by the liguodator.

(3 The foes paynble to the liguidator sholl be dedwuoted proportionotely from the
proccods paynble to ench class of rocipionts undor sub-section {1}, ond the procecds to the
relevant recipicnt shall be distributed aficr such deduacthion.

Explanarion. — For the purposc of this scction-

{1} 1 is horcby clanficd that at cach stage of the distrnbution of procecads in respect
of a class of recipients that mnk cqunlly, cach of the debts will ecither be paid im full, or
will be paid n cgunl proporticn within the same closs of roccipients, if the prococds arc

insuffcicnt to moct the debis in Mill; ond

(i) the torm “workmeoen'™s duces™ shall hwmwve the smmc micoanns os assignod to it 1o
socticn 326 of the Companices Act, 20013 (I8 oFf 2013 ).
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45. Section 30(2) stipulates that Liquidation value, receivable under
Section 53(1) has to be taken into account. The contention of the Supporters
of the Plan is that Section 53 has to be read with Section 52  of IBC, 2016
since the Security Interest has been enforced in the instant case. Therefore,

at this stage, we would like to visit Section 52 of IBC, 2016 which read sthus :

52. Secured creditor in liguidation proceedings. -

(1) A secured creditor in the liguidation proceedings may—

(a) relinguish its security interest to the hiquidation estate and receive proceeds from
the sale of assets by the liquidator in the manner specitied in section 53; or

(b) realise its security interest in the manner specified in this section.

(2) Where the secured creditor realises security interest under clause (b) of sub-
section (1), he shall inform the liquidator of such security interest and identify the asset

subject to such secunty interest to be realised.

(3) Before any security interest is realised by the secured creditor under this section,
the liqundator shall verify such security interest and permit the secured creditor to realise

only such security intercst, the existence of which may be proved either -
(a) by the records of such security interest maintained by an information utility; or
(b) by such other means as may be specified by the Board.

(4) A secured creditor may enforce, realise, settle, compromise or deal with the
secured assets in accordance with such law as applicable to the secunty interest being

realised and to the secured creditor and apply the proceeds to recover the debts due to it.

(5) If in the course of realising a secured asset. any secured creditor faces resistance
from the corporate debtor or any person connected therewith in taking possession of, selling
or otherwise disposing off the security. the secured creditor may make an application to the
Adjudicating Authority to facilitate the secured creditor to realise such security interest in
accordance with law for the time being in force.

(6) The Adjudicating Authority, on the receipt of an application from a secured
creditor under sub-section (5) may pass such order as may be necessary to permit a secured
creditor to realise securty interest in accordance with law for the time being in force.

(7 Where the enforcement of the security interest under sub-section (4) yields an
amount by way of proceeds which is in excess of the debts due to the secured creditor, the
secured creditor shall-

(a) account to the liguidator for such surplus; and

(b) tender to the liguidator any surplus funds received from the enforcement of such
secured assets.

(8) The amount of insolvency resolution process costs, due from secured creditors
who realise their security interests in the manner provided in this section, shall be deducted
from the procecds of any realisation by such secured creditors, and they shall transfer such

amounts to the liguidator to be included in the liquidation estate.

(9) Where the proceeds of the realisation of the secured assets are not adequate to repay
debts owed to the secured creditor, the unpaid debts of such secured creditor shall be paid
by the liquidator in the manner specified in clause (e) of sub-section (1) of section 53.

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
ID Bl Bank Vs. Jaypee Infratech Limited Page85| 205



46. When we peruse Section 53 , itis observed thatit contains the provision
for the distribution of assets during the Liquidation proceedings. The
reference of Section 53(1) in Section 30(2)(b) has been only for a limited
purpose i.e., to define the minimum entitlement of the d issenting financial
creditor s, which shall not be less than the liquidation value of the Corporate
Debtor . When we further refer to  Section 53(1)(b)(i)) , we observe that the
provision therein is meant only for th ose Secured Creditors , who have
relinquished their Security inter est. In contrast , there is no such provision
under Section 53(1) for the Creditor s, who have enforced their security
interest . We understand that such Creditor s have been left on their own to
recover their duesandit iV QRW WKH /LTXLGDWR UoeYistiibiiéSBO® VLELOL\
proceeds. But in the case herein, it is the question of calculating the
Liquidation value. Since  in the context of a Resolution Plan , the enforcement
of security interesti s nothing but the alternate mode of payment of cash as
enunciated by the Jaypee Kensington . Therefore, for calculating the
Liquidation value as an entitlement of a Dissenting Financial Creditor in the
context of a Resolution Plan , we have to treat the Dissenting Financial

Creditor under Section 53(1)(b)(i))  of the IBC, 2016

47. For the remaining entitlement of the ICICI Bank, we observe that the
ICICI Bank is the only Creditor , who has dissented to the Resolution P lan.
When we vi sit Form -H submitted by the Applicant, we observe that the ICICI
Bank was always classified as a Secured Financial Creditor and not as an

Unsecured Financial Creditor. Further , Homebuyers and Fixed Deposit
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Holders were categorized as Unsecured Creditors

the relevant extracts of the Form

T. The amounts provided for the stakeholders under the Resolution Plan is as under:

CAmountin 15, lakh)

, as would be evident from

-H as reproduced below:

5l Category of | Sub-Calcpory of | Amount Amount Amount | Amouant
No. Stakeholder Stakeholder Claimed Admitted Provide Provided
d under | 1o the
{Please refler 1o the Amuouni
the MNote below Pland Claimed
Ihis table)
(")
(1 () 3 (4 (5) (63 (7)
| Secured Financial | (a) Creditors not having | NA MNA NA MNA
Creditors a right to wvate wunder
subisscction [2) of
section 21
(b} Other thon (o) above: | 979,530 978,260 773,700 | T9%a
{1) who did not vote 1 | 30,410 2410 21,8000 7254
favaur of the resclution
plan
§ ]
(it whao voted in favour | 949,120 947,850 751,900 T9%
of the resolution plan
Total[(a) + ()] 979,530 978,260 773,700 | T9%
2 Unscoured (%) Creditors nos havinge | NIL NIL MIL MNIL
Financinl Creditors | a right to vole under
sub-section [2) of
section 21
(k) Onher than (o) above: | 1436852 1,283,635 | 959,169 | 75%
=Allottees! [ome | 1,433,548 1.280,707 056,243 | 75%
Buyers
-Fixed Deposit Holdors 3,304 | 2,929 2,926° L0y
{1y who did not vote in
Ivour ol the resolution
Plan
(i) who voted in lavour
of the resolution plan
Totol|(ad + ()] 1,436,852 1,283,635 U590, 169 5
|
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48. In our considered view, the DFC/ ICICI Bank cannot sail in two boats,
either it can be treated as a Secured Financial Creditor or as an Unsecured
Financial Creditor. The wording under Section 53(1)(b)(ii) regarding
"UHOLQel s$dcurky p ZLOO QRW PDNH WKH 6HFXUHG &UHGLWRU
Creditor. Since in the context of a Resolution plan , Section 53(1)(b)(ii) has a
limited role i.e., only for calculation of minimum entitlement of a DFC in terms

of Liquidation value , it does not mean that relinquishment of Security Interest

in actual has taken place by the Secured Cred itor, the requirement of which
only arises when the Corporate Debtor is under Liquidation. Hence , a Secured
Creditor cannot be treated as  an Unsecured Creditor and will not be entitled

to both the benefits under Section 53(1)(b)(ii) and Section 53(1)(d) both

simultaneously

49. On perusing Section 53(1)(e)(ii) , it is observed that the unpaid
entittement of a Secured Creditor is only recognized below in priority to  the
payment to an Unsecured Creditor 53(1)(d), which in the present case turns
outtobe “"1LOu +HkvOfinH that no error has been committed by the IRP of
JIL, while calculating the Liquidation value of the Dissenting Financial

Creditor / ICICI Bank

50. In view of the aforesaid discussion , we find no merit in th e IA-
3457/ PB/ 2021 filed by th e ICICI Bank and the same is accordingly

Dismissed .
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VIII. IA. NO. 3306/ PB/ 2021

OBJECTIONS OF YEDIA

51. By filing this IA, the Yamuna Expressway Industrial Development

Authority ( hereinafter, referred to as “<(,"$ M has raised objections to the
CoC-approved Resolution Plan of Suraksha Realty. YEIDA have, however,
clarified that the ir objections are not intended to disrupt or stall the present
Resolution Plan, but solely and exclusi vely for the reason that the SRA/
Suraksha has disregarded the observations and findings of the Judgement of

+RQ-EOH 6XSUH P#&tsé&dRnX th&VJaypee Kensington

52. ltissubmitted by YEIDA thatit is a stakeholder of the Corporate Debtor

and WKH +RQ-EOH 6XSUHBHSXRXXWQW WR <(,'$ 'V REMHFWLF
earlier Resolution Plan of NBCC (India) Limited , has observed in the Jaypee

Kensington WKDW WKH DSSUR Yrén@inR sine(ua&non, for v alidity of

the Resolution Plan in question, particularly qua the terms related with YEIDA H

The YEIDA has submitted that the present Resolution Plan under

Consideration is inconsistent with the findings of the said Judgement of

+RQ-EOH 6 XSUHPH &RXUW

53. It is submitted by YEIDA that it had entered into a Concession
Agreement  (hereinafter referred to DV ~“&$dated 07.02.2003, with
Jaiprakash Industries Limited (JIL) for a period of 36 years for implementation

of the Yamuna Expressway Project.

54. ltis further submitted by YEIDA that it had filed its claim s arising on

account of different reasons in Form B on 23.08. 2017 and 28.11.2017 with

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
ID Bl Bank Vs. Jaypee Infratech Limited 89 | 205



the IRP. The summary of th e claims filed by YEIDA and their treatment in the

Resolution Plan is reproduced below:

S Amount Amount Treatment in
Né Claim Claimed Admitted 6 XUDNVKD -V
' (INR Crores) (INR Crores) (INR Crores)
Claim towards
1 Pending Works 9.1 °14
Claim towards
External 0.10
2. | Development Charges 624.6 409.6
(EDC) including
interest
3 Claim for-works to be 2024 ] Nil
taken up in future
Claims under Arbitration
64.7% Additional
4. | Compensation 1689.0 - 0.10
payable to Farmers
Claims not admitted
EDC for land parcels
5. | at Tappal and Agra 572.9 - Nil
(undeveloped land)
6. Miscellaneous works 340 - Nil
Capital Cost of Noida
7. 2 Greater Noida 750 - Nil
Expressway*
8. Lease Rent 2.607 - Nil
9. | Consultancy Fees 10.42 - Nil
Total 6,111.591 461 0.20

The YEIDA ha s mainly raised objection s to the treatment

Resolution P lan toits claim s pertaining to:

meted out in the

i. Pending work s and External Development Charges (EDC s)

including interest ;
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il Unexecuted External Development Works
Works ; and

iii . 64.7% Additional Compensation P

55.

Reliefs and Concession s sought in the

and Monetisation

Financial Creditors

56.

6 X U D NV Ré&oMtion Plan are inconsistent with the

of Benef LFLDO ,QWHUHVW LQ dih@ GssBtdF-FHOVu W

Resolution P lan and to the

and Other future

ayable to farmers.

Other than th e above, YEIDA ha s raised objections towards certain

Transfer

Further, YEIDA has contended that the following clauses of the

findings of the Jaypee

Kensington and with terms of the Concession Agreement (CA) The
summary of objections raised by YEIDA , in nutshell , is given below:
Terms in Findingsin  Jaypee Terms of the <(,"'$-V
6 XUDNVKD Kensington CA Objections
Plan

l. CLAIM PERTAINING TO PENDING WORK AND EDCs INCLUDING

INTEREST

Against () Para 103 2 Any | (i) Clause 3.2(v) : | (i) By failing to

admitted claims tinkering with CA JIL is to bear provide for

of INR 461 crore, could not be the entire payment

6 XUDNVKD -\ carried out cost of towards

only provides for without approval Yamuna pending works

payment of INR and consent of Expressway and EDCs, the

10 lakhs to <(,'$ <(,'$- [@ p. 53, Plan shifts the

YEIDA [paras. approval is sine Compilation ] liability for

20.1 220.2 @p. qua  non for these costs

67, approval of the (i) Clause onto  YEIDA.

Compilation ]. plan, particularly 7.2.1() : However, the
gqua the terms External CA provides
related to YEIDA Development that YEIDA will
[pp. 36 2 37, works to be not bear any

Compilation .

completed
without cost

cost and that
the

IA. No. 2836/PB/2021 (Resolution Plan)

ID Bl Bank Vs. Jaypee Infratech Limited

in Company Petition No. (IB) -77/ALD/2017

91 | 205




Terms in Findingsin  Jaypee Terms of the <(,'$-V
6 XUDNVKD Kensington CA Objections
Plan
(i) Para 104.4 2 Any to YEIDA [ @ Concessionaire

alteration in p. 63, 2 JIL will bear
essentials of CA Compilation ] the entire cost
would require [@ para (c), p.
consent of YEIDA 131,
[p. 40, Compilation .

Compilation ]

(ii)

Therefore,
such treatment
is contrary to
the terms of
the CA and the
Jaypee
Kensington
judgment.

Il COSTS PERTAINING TO UNEXECUTED EXTERNAL DEVELOPMENT

WORKS AND OTHER FUTURE WORKS

Claim
unexecuted/
future

has not

towards

works
been

provided for in
6 XUDNVKD -\

[@ para (d), pp.

133 -134,
Compilation

].

(i)

(ii)

Para 103 2 Any
tinkering with CA

could not be
carr ied out

without approval
and consent of
<(,'$
approval is sine
gua non for
approval of the
plan, particularly

gqua the terms
related to YEIDA
[pp. 36 2 37,
Compilation .

Para 104.4 2 Any
alteration in
essentials of CA
would require
consent of YEIDA
[p. 40,
Compilation ]

<(,'$-

(i) Under
Clauses
3.2(v) and
7.2.1() of CA
[@ pp. 33 &
63,
Compilation
liability
towards costs
of all works
under the CA
(including
External

Development
of
undeveloped
land) is of the
Concessionai
re alone.

(ii)

Under Clause

7.1.1(ix) of
the CA,

()

(ii)

If Suraksha
cannot fulfil all
works and bear
all costs as
required by
CA, YEIDA
would have to
execute t he
work and bear
the costs 2this
is an alteration
of the CA and
violative of
Jaypee
Kensington [@
para (c), p.
133,
Compilation
and para (e),
p. 134,
Compilation ].
Suraksha
states it is
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Terms in Findingsin  Jaypee Terms of the <(,'$-V
6 XUDNVKD Kensington CA Objections
Plan

Concessionai ready and
re must willing to
indemnify execute all
YEIDA for all future works,
costs as and when

incurred due
to failure to
perform
obligation
under the CA

[@ p. 60,
Compilation ]

required, as
per the CA.
Suraksha s
willing to bear
all costs as per
the CA [ paras
16(c) and (d),
p. 89,
Compilation .

(i) Suraksha

must be
strictly bound
by its

undertaking

in Arbitration

]

64.7% ADDITIONAL COMPENSATION PAYABLE TO FARMERS
[Subject to dispute

After discussing | After noting the (i) Clause 3.2(v) : | The Plan [ paras.
<(,'$:-V FOI[ pendency of JIL is to bear | (0) 2(t), pp. 140 2
6 XUDNVKD -\ proceedings in the entire | 141,
only provides for | relation to the claim cost of | Compilation 1:
payment of INR |[paras. 88, 89 & Yamuna (i) Fails to provide
10 lakhs (as |92, pp.16,18&21, Expressway for acquisition
against the | Compilation ], it was [@ p. 583, cost (i.e.,
claim of INR | held that: Compilation actual/
1689 crores) | (i) Resolution plan 1. additional
[paras  20.3 2 must provide for | (i) As per compensation)
20.8, pp. 68 2 liability towards clauses 4.1(d) as per the CA.
78, additional and 4.3(c) of | (i) Fails to provide
Compilation ]. compensation CA, for the
[para 106, p. 42, acquisition contingency  of
Compilation ]. cost shall be payment of
(i) Concessionaire is actual additional
liable for payment compensati 0 compensation
of additional n pad to and  deflects
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Terms in Findingsin  Jaypee Terms of the <(,'$-V
6 XUDNVKD Kensington CA Objections
Plan
compensation. landowners the liability
The Plan [@ pp. 56 & back onto
providing 58, YEIDA.
otherwise Compilation 1 | iiy1f  Suraksha
amounts to an will not bear
impermissible this cost, then
alteration of the YEIDA will
CA [para 106.1, have to,
pp. 42 -43, resulting  in
Compilation ]. material
(i) YEIDA is not alteration of
responsible  for the CA and
collection of violation of
additional Jaypee
compensation Kensington .
[para 106.2, p.
43,
Compilation ]
V. RELIEFS & CONCESSIONS SOUGHT IN THE PLAN
Following reliefs | (i) Para 103 2 Any | (i) Landisto be | 5H 5HOLHIV
have been tinkering with CA transferred in DOG YE-
sought  under could not be accordance (i) This is
6 XUDNVKD -\ carried out with Chapter admittedly
[para 37, pp. without approval IV of the CA covered under
81 82, and consent of and  subject the CA. As per
Compilation ]: <(,'$ <(,'$- to the terms Jaypee
(@ SHOLHIV approval is sine contained Kensington
DQG . qua  non for therein. Judgment ,
transfer  of approval of the | jj) Clause 3.1: <(,'$-V
;Qnd?cres ol plan, particularly Concession is consent is sina
treatment of qua the terms granted for a qua non .
capital cost related to  YEIDA period of 36 Suraksha may
and handing [pp. 36 2 37, years [p. 53, approach
over of Compilation ]. Compilation ] YEIDA for
NOIDA 2 (i) Para 104.4 2 Any these matters
Greater alteration in and YEIDA
EOIDA essentials of CA shall consider
Xpressway. _ :
(b) 5HOLHI : would require the same in
extension of consent of YEIDA terms of the CA
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Terms in Findingsin  Jaypee Terms of the <(,'$-V

6 XUDNVKD Kensington CA Objections
Plan
the CA by 15 [p. 40, and having
years. Compilation . regard to
(c) BHOLHI : (iii) Para 107 2 public interest
return - of LWKRXW <( [para (f) (1), p.
deposit  of 144
- consent, ,
INR 35 _ -
crores. resolution Compilation ]
(d) SHOLHIV applicant canno_t, 5H S5HOLHI T
DQOG ;1 by way of relief (i) As per Jaypee
revision  of clause in the Kensington
toll as per plan, seek [ p. 44, Judgment [ @
law and Compi lation ]: para 107, p.
issue of .
approvals. x <(,'$-V a4,
() 5HOLHI : withdrawal Compilation ],
compensatio from pending extension  of
n for alleged litigation. CA cannot be
delay. X Extinguishme sought by way
nt of existing of relief clause
liability. in a resolution

plan  without
the consent of
YEIDA.
Suraksha may
approach
YEIDA for this
and YEIDA
shall consider
the same in

x Extension of
time period of
the CA.

terms of the CA
and having
regard to
public interest

[para 2, p.
145,

Com pilation ].
5H S5HOLHI T
(iif) This relief is

unparticularis

ed and vague 2

YEIDA is

unclear as to
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Terms in
6 XUDNVKD
Plan

Findingsin  Jaypee
Kensington

Terms of the
CA

< ( ) ' $ " V
Objections

what deposit is

being referred
to [para 3, p.
145,

Compilation 1.

(iv) YEIDA is not

liable to return
any amount.
5H S5HOLHIV\

DOG 1J-

(v) This pertains
to discharge of
YE,'$: -V
statutory
functions. No
directions can
be issued to
YEIDA in
relation to its
statutory
functions
[para 4, p.
146,
Compilation ]

(vi) IBC  cannot
override
statutory
DXWKRULYV
right and
public duty to
control  and

regulate 2
Municipal
Corporation of
Greater

Mumbai V.
Abhilash Lal ,
2019 SCC
OnLine SC

1479 [ @ para
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Terms in
6 XUDNVKD
Plan

Findings in

Jaypee
Kensington

Terms of the
CA

< ( ) ' $ " V
Objections

48, p. 106,
Compilation

5H S5HOLHI T

(vii) Request in
this respect is
vague and
lacking in
particulars.
YEIDA denies
any liability to
pay any
compensation
2 same is not
provided
under the CA.
No delay is
attributable to
YEIDA [para
5 p. 146,
Compilation ]

V. TRANSFER AND MONETISATION OF BENEFICIAL INTEREST IN
LAND PARCELS TO ASSENTING FINANCIAL CREDITORS

Suraksha's Plan
proposes to
transfer the
"beneficial

interest' in a
substantial part

of the Project
Land to
assenting
Financial
Creditors and
proposes to
monetize  such

land parcels for
repayment of

debt

[para

(i)

(ii)

Para 103 2 Any
tinkering with CA
could not be
carried out
without approval
and con sent of
<(,'$
approval is sine
gua non for
approval of the
plan, particularly
gqua the terms
related to YEIDA
[pp. 36 2 37,
Compilation .
Para 104.4 2 Any
alteration in

<(,'$:

Concessi onaire

only holds
leasehold

interest
[expressway

land @ clause
4.1(b), p. 56 and
LFD land @
clause 4.3(a), p.
58 of the
Compilation .

(i) Concessionaire
only holds
leasehold

interest  and
such interest
can be dealt
with  only in
terms of the CA
(including

obligation  to
pay acquisition
cost &
additional

compensation.
Suraksha

states it is
transferring

(ii)
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Terms in Findingsin  Jaypee Terms of the <(,'$-V

6 XUDNVKD Kensington CA Objections
Plan

15.16, p. 84, essentials of CA only the

Compilation 1. would require leasehold
consent of YEIDA rights obtained
[p. 40, by the CD
Compilation . under the CA.
No transfer

charges are
payable under
the CA [ para
26, p. 90,
Compilation ].

(i) It must be
clarified that
the transfer is
limited to the
interest  held
by the
Concessionaire
and would be
subject to the
terms of the
CA.

57. While emphasizingon its claim regarding the Additional Compensation
payable to the farmers, YEIDA, in its pleadings as well as submissions made

during the course of hearing, has stated the following:

57.1 Underthe Concession Agreement( CA), the Concessionaire - JILis liable

to pay the entre actu DO "DFTXLVLWLRQ FRVWp RI WKH 3URMHFW
Clause 4.1(d) and 4.3(c) of the CA providles WKDW "7KH $FTXLVLWLRQ FRVW
WKH DFWXDO FRPSHQVDWLRQ SDLG WR WKH ODQG RZQHUYV
raised a demand /claim of approx imately Rs.1689 Crores towards the

additional compensation payable to the farmers.
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57.2 Itis submitted by YEIDAthat the ProjectLand was acquired by it under
the following three modes:
a. Under the provisions of the Land Acquisition Act, 1894;
b. From Noida Industrial Development Authority under a Deed of
Assignment; and

c. From private land -owners through sale deeds.

57.3 The acquisition of a part of the Project Land was challenged in a batch

of writ petitions in Gajraj & Ors. v. State of UP & Ors. (CWP No. 37443 of

2011) before the Allahabad High Court , wherein it was held that the

petitioners therein were entitled to the additional compensation to the tune of
IRU WKHLUGQ@RjQ® dgment 7TKH &4RXUW DOVR GLUHFWHG

relevant authority i.e., NOIDA may consider extending this benefit to other

landowners , who were not before the Court. Following the Gajraj Judgment,

several former landowners demanded additional compensation. As with the

subject land in the above matters, the acquisition for the remaining Project

Land was challenged in over 700 writ petitions filed before the Allahabad High

Court during 2007 to 2011. YEIDA too received representations from its

allottees that their ~ development work was interrupted by farmer  -landowners.

57.4 Given the litigations and agitations, the Government of Uttar Pradesh

set up a committee under  the Cabinet Minister of State of UP 2 Mr. Rajendra

& KD X G K D@haudhary Committee H WR UHVROYH WKH LVVXHV 7KH
Committee considered the views of all the stakeholders and finally,
recommended the grant of additional compensation of 64.7% to former

landowners , whose land s were acquired by YEIDA.
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57.5 The recommendation of the Chaudhary Committee was accepted and
approved by the UP Govt , which issued an order dated 29 August 2014
Government Order p GLUHFWLQJ <(,'$ WR HQVXUH SD\PHQW F
comp ensation to all the landowners. The cost of the additional compensation
was to be recouped from allottees and included in the costing of future

allotment of land by YEIDA.

57.6 The said Government Order was challenged before the High Court of

Allahabad and the same was struck down. It is further submitted by YEIDA

that Special Leave Petitions (SLP(C) No. 009891 - 009910/2020 and SLP(C)

No. 010015 - 010034/2020) DJDLQVW WKH MXGJPHQW Rl WKH +RQ-E
DUH FXUUHQWO\ SHQGLQJ EHIRUH Obuk Wwher® e ssuelob XSUHP H

the validity of the Government Order is under consideration.

57.7 ltis further submitted by YEIDA that in terms of the CA, YEIDA raised
the demand towards additional compensation on the Corporate Debtor /JIL .
It is added that the demand was eventually challenged in the Arbitration. The

Arbitral Award held that the demand made by YEIDA was unsu stainable.

57.8 It is further stated by YEIDA that it had challenged the abovesaid
Arbitral Award under Section 34 of the Arbitration and Conciliation Act, 1996
before the court of Ld. District Judge Gautam Budh Nagar (Arbitration Case

No. 3 of 2020).

57.9 It is submitted by YEIDA that the liability of the Concessionaire on
account of additional compensation is pending adjudication in various

proceedings. If the competent court finally confirms this liability, the
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Concessionaire will be bound to discharge the liability under the terms of the

Concession Agreement .

58. Further, i tis contend ed by YEIDA that the +RQ-EOH 6XSUHPH &RXU
upheld its objections , when the previous Resolution Plan of NBCC was under
challenge . The summary findings ofthe +RQ-EOH 6 XS UH Rélati&dtx U W

YEIDA inthe JP Kensington as stated by it are submitted below:

) The Concession Agreement (CA) FDQQRW EH Ditbamtthe HG ~

approval and consent p RI <(,'$

(i) The contingency towards the additional compensation must
be provided for. YEIDA cannot be made liable to collect the
additional compensation nor it be made liable to pay the
additional compensation towards the Expressway Land. Such

provisions would be cont rary to the Concession Agreement.

(i)  Transfer of rights and obligations under the Concession
$IJUHHPHQW P X ¥dasbréaAce with the approval of YEIDA
and with the execution of necessary tripartite documents as

envisaged by CA. u

(iv)  None of the reliefs sough t can be granted to the resolution
applicant. Such reliefs cannot be imposed on YEIDA and must
EH VXEMHFW WR <(,'$ -V FRQVHQW

59. Furthermore,i tisstated by YEIDAthatthe  Resolution P lan of Suraksha

contains various errors , as summarized below :

591 6 XUDNVKD:-V 30DQ KDV LIQRUHG WKH FRQFOXVLYH Gt
SULQFLSOHVY VHW RXW E\ WKH +RQ-EOH 6XSUHPH &RXUW 6

for payment of Rs.10 lakhs towards the amount of additional compensation.
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59.2 Surakshaha V DGPLWWHG WKDW LW "FDQQRW SURYLGH IRL
wholly illogical and that amounts to material alterations in terms of the

&RQFHVVLRQ $JUHHPHQW u

59.3 Having admitted that it cannot treat the liability regarding additional

compensation in any man ner except as provided under the Concession

Agreement, Suraksha was necessarily bound to make a provision for the

entire acquisition cost, and specifically for the additional compensation, to

FRQIRUP ZLWK WKH &RQFHVVLRQDLUH:-V REQ&anHAB(EHRQ XQGH
Rl WKH &% ZKLFK UHT XL théelactuaWwomprndatibd paid to the land

RZQHUVH

504 $V 6XUDNVKD:-V 30DQ FXUUH @QitiOa pkovisDiQ @ VRsI10H

ODNKV LW YLRODWHYV WKH SULQFLSOHV VHWsfEllowgKH +RQ-E

a) It fails to provide for the remaining Rs.1688.90 Crores of the

liability towards additional compensation , and

b) The liability of the remaining Rs.1688.90 Crores has been
deflected on to YEIDA, in violation of the terms of the CA. Such
deflection of liability had been deprecated and denounced in the

Jaypee Kensington.
59.5 It may be noted that the RP itself had doubted whether the claim
towards additional compensation could be extinguished in the manner
proposed by the 6 XUDNVKD:-V 30DQ ,Q WKLV UHJDUG <(,'$ KDV G
WR 3DUD Rl WKH 53V DESE@@BLFRWLRQ D,QEG WKH 53V UHSR

dated 10 June 2021 on the 6 XUDNVKD:V 30DQ
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506 7KH +RQ-EOH 6XSUHPH &RXUW ZDV FRJQL]DQW RI

matters concerning additional compensation before itself and before the
Gautam Budh Nagar District Court. Mindfu | of the uncertainty in that regard,
WKH +R @pExOCGburt directed that the contingency of the Concessionaire

being found liable to pay these amounts, must be provided for.

Reply of IRP  of JIL , Successful Resolution Applicant (SRA), IDBI Bank

and Association of Home Buyers to the Objections of YEIDA (together
referred to asthe "6 XSSRUWHUV WR hat&naft8rd D Q u

60. The IRP of JIL, the SRA, IDBI Bank and Associations of Home Buyers
have filed their repl ies and Written Submissions to the objections of YEIDA
DQG VWDWHG WKDW Wé&sbluthK UHEN M iKdnpdant in all respects
and the objections of YEIDA ought to be rejected. The Supporters of the Plan

stated that :

60.1 The Resolution Plan submitted by the = SRA is in consonance with the
Concession Agreement (CA) and it does not alter the CA in any manner,
whatsoever. In this regard , they have referred to paragraph 20.9 (@ Page 77)

of the Resolution Plan , which reads thus :

20.9. It is submitted that the Resolution Applicant has not
carried out any alterations in the Concession Agreement under
the garb of the Resolution Plan, it has only lawfully provided
treatment to Claim in terms of provisions of the Code in order to
have clean slate / fresh plate in line with several Honourable
6XSUHPH &RXUW -XGIJPHQWYV u
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60.2 The Resolution Plan is in compliance of the provisions of the Code as
well as the observations and findings of the Ho Q |& Supreme Court in the
Jaypee . HQVLQJIJWRQ -XGJPHQWUU

5HSO\ RI "6 XSSRUWHUV WifR Veéspbict 300 DG ' $ - Claims

pertaining to External Development Charges including interest and
pendingworks ( termedas " ('& DOG 3HOGLQJ :HeidiNgiter )

60.3 The admitted claim of YEIDA  pertaining to EDC including interest and
pending works is R s.461 Crore s. The Resolution Plan provides for payment of
Rs.10 lakh towards these admitted claims of YEIDA. In this regard, YEIDA
has objected that the R esolution Planis contrarytothe Clause 3. 2and 7.2.1())

of the Concession Agreement, and therefore, results in alteration of the
&RQFHVVLRQ $JUHHPHQW ZLW K R X\Wespgns&torthé RapeyaiiQ W

contention , the following is stated by t he Supporters of the  Plan:

) YIEDA being an operati onal creditor, the liquidation value owed
WR LW Lavid Hdly. ®Rs.461 Crores was admitted out of a total claim of
Rs.6,111.591 Crores, a decision  which was not challenged by YIEDA.
The payment proposal for YEIDA is in compliance with Regulation 37(f)

of the CIRP Regulations and Section 30(2) of the IBC.

(i) 7KH WUHDWPHQW RI <(,'$:V FODLP ZKLFK LV RQO\ F
its claim as per the provisions of the IBC cannot be said to be contrary

to the provisions of the IBC and the Jaypee Kensington Judgme nt, and

does not amount to alteration of the Concession Agreement. The
5HVROXWLRQ 30DQ GHDOV ZLWK <(,'$ -V FODLPV DV D

creditor without any bias.
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([ii) 7KH +RQ-EOH 6XSUHPH 3ZaRiédJindinQtow K Hrovided
against the alteratono | WKH &RQFHVVLRQ $JUHHPHQW LQ OLJ
plan wherein (i) the responsibility of the additional compensation was

shifted to the SPVs (created under th  at plan) and Home Buyers, (ii)
responsibility of collecting the additional compensation, if determined

at a future date, was shifted to YEIDA, (iii) creation of SPV itself,
splitting up of rights available to the Concessionaire vis -a-vis the
Expressway and the land, in each case without specific approval of
YEIDA, and (iv) hiving off of land. It was i n these specific contexts , the
provisions of the NBCC plan were held to alter the terms of the CA.
However, in the present case , WKH 6 XUD NV3oDtiorh Fath only
extinguishes claims of YEIDA and other creditors in accordance with

the provisions of the IBC.

(iv)  The Jaypee Kensington is only limited to variation of the terms
of the CA and thatthe 65$ - kght to settle and extinguish the debt of
the creditor as per the provisions of applicable law including the IBC
and allied regulations cannot be construed as variation of the terms of

the Concession Agreement.

(v) The SRA has only lawfully provided treatment to the claims in

terms of provisions of the IBC in order to have clean slate / fresh plate

LQ OLQH ZLWK D FDWHQD RI MXGJPHQWY SDVVHG E\ WKF
(Jaypee Kensington , para 135.1); Ghanshyam Mishra and Sons

Private Limited v. Edelweiss Asset Reconstruction Company

Limited , Civil A ppeal No. 1554 of 2021 (para 86); and Essar Steel India
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Ltd. Committee of Creditors v. Satish Kumar Gupta , (2020) 8 SCC

531 (para 107).

(viy  Further,t KH +RQ-EOH 6XSUHPH &R X USWiss RibbWoKsH FDVH R
Pvt. Ltd. and Ors. Vs. Union of India (UOI) and Ors ((2019) 4 SCC 17),

and Committee of Creditors of Essar Steel India Limited Through

Authorised Signatory v. Satish Kumar Gupta & amp; Ors . (Civil

Appeal No. 8766 -67 of 2019), has held that the payment of liquidation

value to the operational creditors is fa ir and equitable treatment of such

creditors under the IBC and a resolution plan which provides for such

payment, is a valid resolution plan under the IBC.

(vil) The proposal for YEIDA is based on the commercial discretion of
the SRA and approv al by the C oC in exercise of its commercial wisdom.
(India Resurgence ARC Private Limited v. M/S. Amit Metaliks

Limited (2021) SCC OnLine SC 409) (para 11))

(viii)  As laid down in the Jaypee Kensington (at para 77.3), it is not
within the scope of Adjudicating Auth ority to assess the resolution plan

in question on the basis of quantitative analysis.

(ix) 7KH +RQ-EOH 6 XSUHPH &RXUW KDV QRZKHUH LQYLW
with a direction to pay the entire claim of YEIDA. If such direction is

given, it shall tantamount to preferential payment to a class of creditors

over another, say income tax claims which shall be against the

discipline of the IBC (para 22.5 of Jaypee Kensington ).
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x) 7KH +RQ-EOH 6XSUHPH &RXUW KDV JLYHQ SDUDPRX
the provisions of the Code and has directed the fresh/modified plans to
be in compliance with the provisions of the IBC and allied regulations.

(para 223 of Jaypee Kensington ).

60.4 The Hon ble Supreme Court only directed the parties to submit a plan

as per the provisions of the Code, by following discipline of the Code and same

has been done. YEIDA cannot arm twist the Resolution Applicant for recovery

of its operational debt, preferentially und er the garb of Concession Agreement.

Such a treatment would be contrary to the provisions of the Code.

60.5 YEIDA being an operational creditor, stands at par with other
operational creditors and treatment given by the SRA to such an operational
debt of an operational creditor does not violate any provisions of law and does

not tinker the Concession Agreement. It is necessary to note that the primary
objective of the CIRP is to resolve insolvency of the Corporate Debtor and
Resolution Plan submitted by Reso lution Applicant provides best possible
treatment to all stakeholders. Recovery on part of one creditor could not be
allowed to become a reason for jeopardizing the resolution of the Corporate
Debtor. The Resolution Plan has been approved by the CoC in its commercial
wisdom, hence an operational creditor does not have any right to challenge

the Resolution Plan approved by 98.66% voting share of the CoC.
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BHSO\ RI "6 XSSRUWHUV WifR regpekt t& O DAditional
Compensation payable to YEIDA

60.6 It is submitted that YEIDA has raised the objection that under the
Resolution Plan, payment of Rs.0.10 Crore only is proposed against the claim

towards 64.7% of additional compensation total amountingto  Rs.1,689 Crore.

60.7 Itis further submitted thatY EIDA hasraised another objection that as
per Clause 4.1(d) and 4.3(c) of the Concession Agreement , the acquisition cost
shall be the actual compensation paid to the landowners. Accordingly, the

same should be borne by the Corporate Debtor. By not providing for payment
of Rs.1,688.90 Crores towards the additional compensation, the liability has

been deflected onto YEIDA , which is in violation of the Concession Agreement.

In response to the above objection s, Supporters of the Plan have  stated that:

) TKH +RQ-EOH 6XSUHPH &RXUW LQ 80®9&0/20F0

and SLP(C) N0.010015 2 010034/2020, dated May 19, 2022), uph eld

the validity of the Government Order dated 29.08.2014 . However,
whether such additional compensation is payable by Y EIDA or by
Corporate Debtor is disputed and the matter is sub judice. It is further

stated that there is an  Arbitral Award dated 02 .11.2019 in favour of
JIL, which has been challenged by YEIDA before the Gautam Budh
Nagar District Court and is pending. It is further stated that  Arbitral
Tribunal had passed an award, in favo ur of the Corporate Debtor by
stating that the Corporate Debtor is not liable to pay any amount to

YEIDA towards additional compensation.
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(i) 7TKH +RQ-EOH 6XSUHPH &RXUW DRAQ®EEHGJIHG I
Kensington (para 106), the pendency of the dispute and the fact that

liability towards additional compensation may ultimately be fastened

upon the Corporate Debtor and therefore , it is important that this

liability be dealt with under the Resolut LRQ 30DQ 6XUDNVKD:V UHVR
plan does provide for the contingency if such liability is fastened onto

JIL, so that the Resolution Applicant could proceed on a fresh/clean

slate, in line with observations in Jaypee Kensington  (para 135.1) and

lawlaiddo ZQ E\ WKH +RQ-EOH 6 X SGhahBhya& RlixHdaAnd

Sons Private Limited v. Edelweiss Asset Reconstruction Company

Limited , Civil Appeal No. 1554 of 2021 (para 86); and Essar Steel India

Ltd. Committee of Creditors v. Satish Kumar Gupta , (2020) 8 SCC

531 (para 107)).

(i) +RQ-EBXSUHPH &RXUW -V REMypeeXBrdingR® L\@as

in relation to the provisions of the NBCC plan which provided for (i)

collection of amounts by YEIDA from end users in relation to the
GHYHORSPHQW ODQG DQG LL <(,'$-V OLDELOLW\ WR E

DPRXQW IRU H[SUHVVZD\ ODQG ZKLFK LV QRW WKH FDV

(iv)  YEIDA is an operational creditor and it is admitted position on
behalf of YEIDA that disputed/contingent claim is of the nature of an
operational debt. Even YEIDA has filed its claim as an operational
creditor (Form B - Annexure 3 to the Application). Thus, being an

operational creditor, YEIDA is entitled to only the li quidation value as
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per provisions of Section 30(2) of the IBC, which in the present case is

FDOFXODWHG WR EH "1LOp

(V) Extinguishment of debt cannot be construed to mean
amendment of the Concession Agreement. The Resolution Applicant

can exercise its dis cretion in diluting the claim of YEIDA in commercial
terms. There is no provision under the IBC which prescribes that a
resolution applicant is required to provision for the entire sum admitted

/ due to a given creditor under the resolution plan and to the contrary,
in terms of Regulation 37 of the CIRP Regulations may inter alia reduce

the amount payable to the creditors. It is the commercial discretion of

the Resolution Applicant to stipulate the commercial terms of the
Resolution Plan, and for the CoC to approve such a Resolution Plan in

exercise of its commercial wisdom.

(vi YEI'$-V LQWHUSUHWDW&aRER KemsingtéhH that the

resolution plan for the Corporate Debtor must provide for payment of

the entire additional compensation is erroneous. The o bservations of

WKH +RQ-EOH 6XSUHPH &RXUW FDQQRW EH LQWHUSU
directed the Resolution Applicant to provide for the entire sum of the

FODLP LQ WKH 5HVROXWLR Q Ap&xOCQurt @il Hot+ R@d EO H
contended and it has not indicated an y manner to override the

requirements of the IBC and CIRP regulations.

(vl 7KH +RQ-EOH 6XSUHPH &RXUW indidateéd @R ZKHUH
Resolution plan  will provide for and pay  entire claim of YEIDA | the

Operational Creditor . If such is the claim and treatment , it will
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tantamount to preferential payment to a class of creditors over another,
say income tax claims , which shall be against the discipline of the Code

(para 22.5 of Jaypee Kensington ).

(viii)  Further, YEIDA never objected to the quantum of compensatio n
payable and now it is an afterthought, misinterpreting the directions of

the Supreme Court and misleading the Tribunal for payment of entire

claim thereby making IBC as a recovery tool. Focus of IBC is on
resolution of the corporate debtor as a going con cern and it is not a
recovery legislation for the creditors (para 63.2 at page 143 -144 of

Jaypee Kensington ).

(ix) 7KH +RQ-EOH 6 XSUHPH &RXUW KDV JLYHQ SDUDPRX
the provisions of the Code and has directed the fresh/ modified plans

to be in ¢ ompliance with the provisions of the Code and regulations

(para 223 of Jaypee Kensington ). The contents of the same are

reproduced below 2

7DNLQJ DOO WKH IDFWV DQG FLUFXPVWDQFHYV
keeping with the spirit and purport of the orders p assed in the past,
we are inclined to again exercise the powers under Article 142 of
the Constitution of India and to enlarge the time for completion of
CIRP concerning JIL while extending opportunity to the said
resolution applicants Suraksha Realty and N BCC to submit
modified/fresh resolution plans, which are compliant with
the requirements of the Code and the CIRP Regulations and
are in accord with the observations and findings in this
MXGIJPHQW u

(Emphasis Supplied )
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Replyof "6 XSSRUWHUV WR wilKréspad D @ pReliefs being

inconsistent with the Concession Agreement

60.8 It is stated by the Support ers of the Plan that YEIDA has raised an
objection that the Resolution Plan provides for unilateral imposition of fUHOLHIV:
which amounts to alteration of the Concession Agreement and the same

FDQQRW EH GRQH ZLWKRXW <(,'$-V FRQVHQW

60.9 In response, it is submitted by the Support ers of the Plan that the

Resolution Plan is to be implemented by the Resolution Applicant even if the
reliefs and concessions under the Resolution Plan are not granted. In this
regard they have referred to the undertaking given by the SRA in 12 of the

Resolution Plan, which reads thus

5HOLHIV DQG &RQFHVVLRQV

The reliefs and concessions s ought by the Resolution Applicants
are more particularly contained in Annexure -l hereto. The
Resolution Applicants undertake that they will implement this
Resolution Plan, whether or not the reliefs and concessions are
JUDQWHG p

Replyof "6 XSSRUWHUV WR wiliKrésp8@t O u< (,'$ - Vobjection

regarding Transfer and monetisation of beneficial interest in land

parcels to Assenting Financial Creditors

60.10 Itis stated by the Supporters of the Plan that YEIDA has raised an
objection regarding the provision relating to "EHQHILFLDO RZQHUVKLSH R
parcels being transferred to  the assenting financial creditors. The relevant

provision in the plan (para 15.12 at page 34) reads as follows:
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"W LV KHUHE\ FODULILHG WKDW WKH $VVGig@iits QJ ,QVW
shall be free to sell or monetise the land parcels from the date of transfer

of beneficial ownership of the land parcels to the Assenting Institutional

Financial &UHGLWRUV pu

60.11 YEIDA has raised the following objections to the aforesaid clause:

) That the land in question has been given to JIL on lease and JIL
owns only leasehold interest. Therefore, the transfer and monetization
of land can only be limited to the leasehold Interest in the project land,

and the ownership rights remain with YEIDA.

(i) $Q\ WUDQVIHU RI "EHQHILFLDO LQWHUHVWu DQG
monetization can only be concluded in accordance with the terms of the

Concession Agreemen t and in a manner that shall ensure adherence to

the terms of the Concession Agreement, including the obligation to pay

the entire acquisition cost of the project land i.e., cost inclusive of

additional compensation, when the liability arises.

(i)  That the transfer of such beneficial interest can only take place
"DIWHU SD\PHQW RI WUDQVIHU FKDUJHV LQ-VDFFRUC

SUHYDLOLQJ SROLF\p

60.12 In response to the aforesaid objections, t he Supporters of the

Resolution Plan have submitted the following :

) By way of transferring the beneficial interest in the land in favo ur
of assenting financial creditor s, Suraksha is only transferring/ sub -
leasing the leasehold rights obtained by the Corporate Debtor under the

terms and condition of the  Concession Agreement.
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(i) To that effect, the resolution plan does not prescribe execution of
any sale deed for such transfer, which shows that the transfer is only
of beneficial ownership i.e., leasehold interest in the land parcels.
Resolution Plan does not state that YEIDA will cease to be the owner of
the land. YEIDA will continue to be the owner of the land parcels, in

terms of the Concession Agreement.

(i)  Clause 4.3(d) of the Concession Agreement clearly stipulates that

the Concessionaire shall be entitled to further sub -lease developed
undeveloped land to sub -lessees/end -users in its sole discretion
without any further consent or approval or payment of any charges/fees

etc.to TEA RU DQ\ RWKHU UHOHYDQW $XWKRULW\u

(iv)  Clause 4.3(e) of the Concess LRQ $JUHHPHQW VWLSX-ODWHYV V
lease of part of the land by the Concessionaire, the same can be

transferred / assigned without requiring any consent or approval of or

payment of any additional charges, transfer fee, premiums, etc. to TEA

or to any other relevant authority and/or there can be subsequent

multiplesub - OHDVHV RI WKH ODQG LQ VPDOOHU SDUWYV

(v) Further, even the Lease Deed dated May 15, 2008 executed
between YEIDA and JIL for the project land (164.8 acres in Shahpur
Goverdhanpur Khadar) pro vides an identical clause 4 which states

that: "7KH /HVVHH VKDOO KDYH XQIHWaeHHd HvGoleddr JKW WR

any part of the Demised Land, whether developed or undeveloped, and
whether by way of plots or constructed properties or give on leave and
license or otherwise dispose of its interest in the Demised Land or part
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thereof / permit to any person in any manner whatsoever, without
requiring any consent or approval of or payment of any additional
charges, transfer fee, premiums etc. to the Lessor o r to any other

UHOHYDQW DXWKRULW\ p

(vi)  Thus, the Concession Agreement and the Lease Deed, both

clearly stipulate that transfer charges are not payable to YEIDA for sub -

lease of developed/undeveloped land parcels. Therefore, the claim of

transfer charges LV FRQWUDGLFWRU\ WR <(,'$ -V RZQ VWD
transfer of project land must necessarily be undertaken in accordance

with the terms of the Concession Agreement (refer to para (v)(a)(3) and

(v)(b) of the Application at page 32 [PDF page 34]). By seeking tr ansfer

charges, YEIDA itself is attempting to alter the terms of the Concession

Agreement.

(vii)  The acquisition cost of the land has already been claimed by
YEIDA as part of the CIRP and stands extinguished as per the resolution
plan, read with Regulation 37(f) of the CIRP Regulations. It being an
operational debt which stands extinguished under the resolution plan,

the obligation to make payment towards such debt cannot be revived

and transferred to assenting Institutional Financial Creditors.

61. YEIDA has also filed its rejoinder and  stated the following :

0] The Resolution Plan is manifestly inconsistent with the findings,
observations and conclusions of the Jaypee Kensington . There is an

attempt to justify the departure made by the Plan from t he said
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judgment and the inconsistencies therein , by placing reliance on

provisions of the Insolvency and Bankruptcy Code 2016

(i) Section 30 of the Code mandates that the Resolution Plan must

not contravene any provision of law for the time being in for ce. Article

141 of the Constitution of India mandates that the law declared by the
Supreme Court shall be binding on all courts within the territory of
India. The principles laid down in Jaypee Kensington are thus, as a

matter of law, binding on all courts , and the Resolution  Plan must

conform to those principles.

i) +RQ-EOH 6XSUHPH &RXUW P RiHspatKicallyh@i@L Q JV

the provisions of the Code. The Supreme Court found that even though

the Code may ordinarily allow modification of a  contract, the
&RQFHVVLRQ $JUHHPH QoWrad Hht€yed inb between the

concessionaire and statutory DXWKRULW\ WKDW LV <(,'$«p FRXO
altered or tinkered with "ZLWKRXW WKH DSSURYDO DQG FRQ!
authority concerned, that LV <(,'%herefore, YEIDA is not agreeable

to the alterations sought to be made to the Concession Agreement.

(iv) By virtually extinguishing the claim and providing only Rs. 10
Lakhs, the Resolution Plan has directly violated the provisions of the

Concession Agreement. It has shifted the liability of these costs to

YEIDA in contradiction to Clauses 3.2 and 7.2.1(j) of the Concession
Agreement and amounts to its alteration. The contention that the
Resolution Applicant is only liable to carry out the work on its own and
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not liable to pay any amount to YEIDA towards the same is without any

basis and contrary to the provisions of the Concession Agreement.

(v) +RQ-EOH 6XSUHPH &RXUW KDV XQDPELJXRXVO\ |
Resolution Plan for the Corporate Debtor must provide for payme nt of

entire additional compensation in the event the said liability is
"XOWLPDMWHMHQHGHE RQ &RUSRUDWH "HEWRU -,/ LQ D PF

thatis consistent with the terms of the Concession Agreement. The plea

of the Resolution Applicants that the Author ity is an operational
creditor with regard to the claim on account of additional compensation
does not at all have any legal basis and is clearly contrary to the finding

RI WKH +RQ-EOH 6 XSUHPH & BXéhimertloMhK saidhinU G

OBSERVATIONS OF THE BENCH

62. Before, we proceed to adjudicate upon the objections of YEIDA, we
observe from the SRA/ Suraksha -V UHS O\ W WiDiW tb ¥kecute and bear
all costs pertaining to  Future works pas per the terms of the Concession

Agreement . The contents of the relevant reply, reads thus :

“F The Resolution Applicant is ready and willing to execute all
the future works as and when required, as per the terms and
conditions of the Concession Agreement.  With regard to work
from which external development charges arise, it is submitted
that the same is to be decided and done in future, therefore
Resolution Applicant is not liable to pay the same as on today
and will deal with the same in future as per terms of the

Concession Agreement.
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d. As the Resolution Applicant is willing to execute the future
work, as and when required, and bear all the c osts under the
terms and condition of the Concession Agreement, no amount is
GXH DQG SD\DEOH WR <(,'$ DW SUHVHQW

Hence, i nview of the above  referred willingness/undertaking of the SRA ,
the dispute with regard W RCdsts pertaining to unexecuted External
'"HYHORSPHQW ZRUNV DQG RWKHU IXWXUH ZRUNV p UHTXLUL

63. We have heard the Ld. Senior Counsels for YEIDA, SRA/Suraksha , IDBI

Bank and Ld. Counsels for IRP of JIL DQG +RPH %X\HUV:- $V&VRFLDWL
length. We have also per used the documents filed by the parties regarding the

objections raised by YEIDA to the Resolution Plan and replies as well as

written submissions thereto

64. ,Q QXWVKHOO <(,'$ KDV RSSRVHG WKH 6XUDNVKD:-V 5H\

following four grounds:

a) Meagre provision of Rs. 10 Lakhs in the Resolution Plan for

payment to YEIDA towards the claim of External Development Charges

results in tinkering with the terms of the Concession Agreement, which

LYV DIJDLQVW WKH PDQGDWH RI +RQ-EOH PX&10BIdtH &R XUW

the Jaypee Kensington Judgement

b) Meagre provision of Rs. 10 Lakhs in the Resolution Plan for
payment to YEIDA towards the Additional Compensation of Rs 1689

Crores violates Para 106 of the Jaypee Kensington Judgement ;

C) The Reliefs and Con cession sought in the Resolution Plan tinkers

with the terms of the Concession Agreement ; and
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d) The Resolution Applicant cannott  ransfer and pass on beneficial

interest in land parcelsto  the A ssenting Financial Creditors

65. Per Contra, the Supporters of Plan phave raised the following defence:

a) YEIDA is an Operational Creditor and extinguishment of its claim
in line with other Operational Creditors, is in accordance with the
provisions of IBC, 2016 and  therefore, cannotbe said to be tinkering  with

the terms of the Concession Agreement.

b) As regards to the Additional Compensation payable to farmers,
the YEIDA being an Operational Creditor, under the scheme of IBC,
cannot be given preference over other Financial and Operational

Creditors.

C) The Successful Resolution Applicant / Suraksha has  given
undertaking in Clause 12 of the Resolution Plan that even if no reliefs

and concessions are granted to it, they will implement the Plan.

d) In terms of Clause 4.3(d) of the Concession Agreement , the
Resolution Applicant is  entitled to further sub -lease the developed/
undeveloped land to sub  -lessees/end -users at its sole discretion  without

any further consent or approval or payment of any charges/fees etc .

66. Inorderto examine the contention of YEIDA that whether non -payment
of External Development Charges results in tinkering of the Concession
Agreement, we would like to visit Para 103 and 104 of the Jaypee

Kensington , which reads thus :
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"103. The contract in question, the CA, even though not a statutory one,

is nevertheless a contract entered into between the concessionaire and
statutory authority, that is, YEIDA. It is needless to observe that even if

in the scheme of IBC, a resolution plan could modify the terms of a
contract, any tinkering with the contract in question, that is, the

Concession Agreement, could not have been carried out without

the approval and consent of the authority concerned, that is,

YEIDA. Any doubt in that regard stands quelled with r eference to
Regulation 37 of CIRP Regulations that requires a resolution plan to
SURYLGH IRU YDULRXV PHDVXUHV LQFOXGLQJ TQHFHW)
Central and State Governments and other authorities. The authority
concerned in the present case, YEIDA, i s the one established by the State
Government under the U.P. Act of 1976 and its approval remains sine

gua non for validity of the resolution plan in question, particularly qua

the terms related with YEIDA. The stipulations/assumptions in the
resolution pl an, that approval by the Adjudicating Authority shall
dispense with all the requirements of seeking consent from YEIDA for any
business transfer are too far beyond the entitlement of the resolution
applicant. Neither any so -called deemed approval could be foisted upon
the governmental authority like YEIDA nor such an assumption stands in

conformity with Regulation 37 of the CIRP Regulations.

104. Furthermore, the suggestion that Clause 18.1 of the CA had been a

one-time measure and that stands exhausted wit h creation of JIL as SPV

DQG WUDQVIHU RI RULJLQDO FRQFHVVLRQDLUH-V ULJ
shortcomings. The concept and purport of Clause 18.1, of course, at the

relevant time had been of the obligation on the original concessionaire to

execute the doc uments for creation of SPV and this clause came in

operation when JIL was created as an SPV. However, it would be wholly

unrealistic to say that once JIL was created as an SPV, the said Clause

18.1 stood exhausted and there remained no obligation on the pa rt of JIL

(as the substituted concessionaire) to execute the necessary documents

if it would propose to transfer its rights and obligations under the CA to
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another SPV; and it could do so without the consent of YEIDA. This
suggestion carries an inherent fa llacy because if Clause 18.1 is removed
from the CA, a serious question would arise as to how the rights and
obligations of the substituted concessionaire JIL could at all be
transferred to another SPV? Looking to the pith and substance of the CA,
the said Clause 18.1 has to be applied for creation of any SPV by or on
behalf of JIL.

104.1. The other clauses in CA permitting creation of sub -lease could
hardly be applied for en bloc transfer of land to the SPVs, as proposed in
the resolution plan. The referre d Clauses 4.3(d) and 4.3(e) were
essentially meant for creation of sub  -leases when the land given to the
concessionaire for development, or part thereof, was to be sub -leased to
the end -user/s. Even in that regard, the provisions were made for the
concessionaire to make a request to the land providing agency to execute

the lease -deed directly in favour of its subsidiaries, assigns or
transferees; and in case the agency and the concessionaire would
consider it appropriate, tripartite agreement for sub -lease may be
executed. Taking all the relevant clauses together with the substance and
purport of CA, it is difficult to countenance that the proposed transfer to
SPVs could be treated as an ordinary sub -lease for which, no

documentation involving YEIDA would be  required.

104.2. Although, as urged, the proposal to create two separate SPVs may

not be impermissible looking to the framework of the CA, where different

stipulations were made in relation to the land for constructing

Expressway with its allied facilitie s and the land for commercial

exploitation, respectively in Clauses 4.1 and 4.3 of the CA, but the

TXHVWLRQ LV DV WR WKH PHWKRG RI WUDQVIHU RI FR
obligations to such SPVs. That could only be in accordance with the

approval of YEIDA and with the execution of necessary tripartite

documents as envisaged by CA.

104.3. As observed hereinbefore, looking to the terms and purport of the

CA, creation of two SPVs, one for Expressway and another for the

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
ID Bl Bank Vs. Jaypee Infratech Limited 121 | 205



remaining land for commercial developmen t, is not altogether prohibited
but then, it cannot be suggested by NBCC that such creation of SPVs
could be even without necessary documentation involving YEIDA. In this
regard, YEIDA seems to be right in its contentions that such
documentation is even ot herwise required for avoiding any ambiguity
about the rights and obligations and also for itself (YEIDA) to properly
monitor the functioning of SPVs, each of which would stand in the
capacity of concessionaire and would be carrying the rights and

obligatio ns under the CA.

104.4. For what has been discussed above, we need not delve into the
decision of this Court in MCGM (supra), where the statutory provision
itself required prior approval of the local body before dealing with its
properties through lease or by creation of any other interest. Though in
the present case, there is no such statutory embargo but for that matter,
all the terms of the Concession Agreement cannot be forsaken. Any
alteration in the essentials of the Concession Agreement would require
the consent of YEIDA.

104.5. The Adjudicating Authority (NCLT), while disapproving the
stipulations in the resolution plan whereby documentation for such
transfer was sought to be avoided, proceeded to order execution of such
documents. According to YEIDA , this modification has no commercial
effect and therefore, has rightly been ordered by NCLT. Although this
modification, prima facie, does not appear to be having any commercial
effect, for it being only a matter of proper documentation but, interlaced
wi th this process of documentation are the other stipulations, which do
impact the commercial terms of the resolution plan, particularly those

relating to the amount of additional compensation, if payable. M

(Emphasis Supplied)

67. On perusal of the above paragraphs, it is observed that the +RQ-EOH

Supreme Court has , inter alia, observed in Para 103 (ibid) that any tinkering
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with the contract in question, that is, the Concession Agreement, ¢ ould not have
been carried out without the approval and consent of the authority concerned,
that is, YEIDA , while referring to the provisions of Regulation 37 of I1BBI ( CIRP)

Regulations 2016 .

68. On conjoint reading of para 103 with para 104, we notice that t he

abovesaid observations , however, were made in the context of the facts

elaborated in para 104 in  context of the provisionin the 1% &&-V 5SHVROXWLRCQC
Plan regarding c reation of SPV s, splitting up of rights available to the

Concessionaire vis -a-vis the Expressway and the land for commercial

development , in each case without specific approval of YEIDA . Therefore, in

Para 1044 WKH +RQ-EOH $SHJDLRXE BV HU YaH Be Wrk® oW the

Concession Agreement cannot be forsaken. Any alteration in the essentials of

WKH &RQFHVVLRQ $JUHHPHQW ZRXOG UHTXLUH WKH FRQVH(

69. 6LQFH WKH REVHUYDWLRQV RI WKH +RQ-EOH 6XSUHPH &
to Regulation 37 of IBBI ( CIRP) Regulation s, 2016, t herefore, at this juncture

we would like to visitt he contents of Regulation 37 , which reads thus:

‘37. Resolution plan.

A resolution plan shall provide for the measures, as may be necessary,
for insolvency resolution of the corporate debtor for maximization of value
of its assets, including but no tlimited to the following: -

a « «
b « «

() obtaining necessary approvals from the Central and State
Governments and other authorities
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70. Further, when we read Paragraphs 103 and 104 of the Jaypee
Kensington along with Regulation 37 of IBBI ( CIRP) Regulation s, 2016, we
observe that the Resolution Plan of the previous SRA namely, NBCC contained
certain provisions , which were found to be lacking necessary approval of the

concerned authority i.e., YEIDA, in violation of the Regulation 37 of IBBI

(CIRP) Regulation s, 2016 .

71. However, when we come to the facts of the present case, we see YEIDA
in a dual capacity . Although it is an " $uthority pwithin the meaning  and
context of Regulation 37 (I) but at the same time , in terms of the nature of

claim filed b y it against the Corporate Debtor in an IBC proceedings, it is also

an ~ Jerational Creditor p

72. It is a matter of fact that YEIDA, though an "Authority |1 being an
‘Operational Creditor pis not the part of the CoC  of the Corporate Debtor
which alone is empowered under law to consider and approve or reject a
Resolution P lan on commercial terms. However, under the provisions
contained in Regulation 37 () of IBBI ( CIRP) Regulation s, 2016, approval of
YEIDA is still r equired as an Authority , if any of the proposals in the
Resolution Plan seeks to alter the term of the Concession Agreement.
However, this does not give any right to the Authority (i.e., YEIDA) to negotiate
with the Successful Resolution Applicant, that if its claim is not fully
discharged , it shall object to the Resolution plan. Inourconsideredview , what
YEIDA cannot get directly as an ‘Operational Creditor 1 it cannot get it

indirectly under the attire of being an “Authority
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73. Inthe instant case , if we ignore the reliefs and concessions sought in

the Resolution Plan for a moment, then in our view , we find no such provision
inthe 6 X UD NV R&seMtion Plan, which is in violation of the terms of the
Concession Agreement (CA) under refe rence. Further , the proposal regarding
extinguishment of claim of YEIDA in the Resolution Plan,  because of it being
the Operational Creditor , does not amount to violation of the Concession
Agreement by the Successful Resolution Applicant, as the same is be ing

effected due to operation of law

74. Hence, we find no illegality in the Resolution Plan, so far as it
relates to provision of Rs. 10 Lakhs towards the operational claim

relating to External Development Charges (EDC) of YEIDA.

75. Now, we would liket o examine the objection of YEIDA  towards provision
of another Rs 10 Lakhs , made by the Successful Resolution Applicant in its
Resolution Plan  with respect to <(,'$-Vclam towards Additional

Compensation of Rs. 1689 Crores payable to farmers.

76. While examining the objection relating to the provision in the Plan
regarding additional compensation to the farmers, we would like to refer to

the Para graphs 105 to 107 of the Jaypee Kensington , which read thus:

"105. With the observations foregoing, we may now take up another
important aspect of the objections, which relates to the provisions in the
resolution plan towards the amount of additional compensation, if

payable.

105.1. Concisely put, as per the resolution plan, the contingent liability
concerning additional amount of land acquisition compensation is

proposed to be dealt with in the manner that in the event any such
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amount of additional compensation is to be paid, YEIDA would collect the
same from the end -users; and as regards the land of Expres  sway, such
additional compensation shall be payable by YEIDA because YEIDA will

be the end -user on getting ownership of the land of Expressway after
expiry of the concession period. NBCC has justified these propositions on
various grounds as noticed herein above. YEIDA takes serious exception
to them and particularly to the stipulation that additional compensation

in regard to the land of Yamuna Expressway would be payable by it. The
Adjudicating Authority has made two  -fold modifications in this regard. In
paragraph 120 of the impugned order dated 03.03.2020, the
Adjudicating Authority has said that to iron out creases and to make the
resolution plan viable, it would direct that the plan shall be read to mean

that YEIDA has a right to collect acquisition cost through the SPVs
concerned. On the other hand, concerning the Expressway land, the
Adjudicating Authority has provided in paragraph 122 of the impugned
order that the resolution plan would be read to mean that it is left open

to both the parties to have p roper recourse before competent forum when
the time comes for payment of additional compensation. In the
submissions of YEIDA, such modifications were necessary to make the

plan compliant with the rights and obligations under the CA.

105.2. We find the pre scriptions in the resolution plan in regard to the
contingent liability of additional compensation to be questionable on more

than one count.

106. The question is yet to be finally determined as to whether such a
liability towards additional amount of compensation rests with
the corporate debtor JIL or with YEIDA , because the arbitral

award made in favour of JIL is the subject matter of challenge in

the Court . However, the contingency was required to be provided

in the plan in case liability would be ul timately fastened on the
corporate debtor JIL. It has not been suggested that any such
bifurcation of liability, qua the land under Expressway on one hand and

other parcels on the other, is a subject matter of the arbitration
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proceedings. However, going by the terms of the CA, prima facie, we are
unable to find any indication therein that the liability for compensation

with reference to the land under Expressway is not of the concessionaire.

In any case, while making a provision for meeting with this contin gent
liability of additional amount of compensation, the resolution applicant

could not have decided of its own that there will not be any liability of the

concessionaire or its assigns towards the land under Expressway.

106.1. It appears that while propo  sing to create two different SPVs, the
resolution applicant stumbled on an idea that the liability for additional
compensation as regards Expressway land could be simply deflected to
YEIDA with reference to the fact that YEIDA will get this land back after

36 years; and reflected this idea by way of the questioned proposition in

the resolution plan. The Adjudicating Authority has chosen to leave this
issue open, for being litigated at the appropriate time and before the
competent forum. In our view, sucha  prescription as regards Expressway
land amounts to alterations of the material terms of CA and cannot be
made without the consent of YEIDA. This aspect could have only been

disapproved.

106.2. Similarly, the resolution applicant, of its own, could not have
decided that end -user would mean sub -lessee and thereby deflect even
collection of the amount towards this liability on YEIDA and that too when
YEIDA was not going to be a party in creation of any sub -lease. The
structuring of these propositions regarding contingent liability turns out
to be wholly illogical, apart from being at loggerheads with the terms of

the Concession Agreement.

106.3. It needs no great deal of discussion to find that the said aspect
concerning the provision for additional compensatio n, if not approved on
material terms, is of significant commercial impact. Even the other
modification by the Adjudicating Authority, that YEIDA shall have a right

to collect acquisition cost through SPVs concerned, carry their own
commercial implications. These are not the terms which could be taken

up for modification without disturbing the financial proposal of the
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resolution plan. While these prescriptions could not have been approved,
in our view, the Adjudicating Authority could not have entered into any
process of modification. The only course open for the Adjudicating
Authority (NCLT) was to send the plan back to the Committee of Creditors

for reconsideration.

107. Apart from the aforesaid, the reliefs and concessions as sought for

by the resolution applicant in relation to YEIDA in Clauses 4, 14 and 27

of Schedule 3 are also required to be disapproved. We are unable to
countenance the proposition that by way of a resolution plan, it could be
enjoined upon an agency of the government like YEIDA to giv e up or
withdraw from a pending litigation. Similarly, extinguishment of existing
liability qua YEIDA is not a relief that could be given to the resolution
applicant for askance. For the same reason, the resolution applicant
cannot seek extension of time p eriod of the Concession Agreement by
ZD\ RI D FODXVH RI fUHOLHI- LQ WKH UHVROXWLRQ SOI
governmental body like YEIDA.

(Emphasis Supplie d)
77. From the aforesaid paragraphs of the Jaypee Kensington ,itis noticed
thatthe +RQ-EOH 6XSUHP Hs &geeificdlly dbserved in Para 106 that
the contingency towards additional amount of compensation was required to
be provided in the Resolution P lan in case liability would be ultimately

fastened on the corporate d ebtor / JIL.

78. During the course of hearing , the Ld. Senior Counsel appearing for the
SRA submitted that YEIDA had filed its claim towards additional
compensation in the capacity of an Operational Creditor and the Liquidation

value owed to the Operational &UHGLWRU Agdingt tha®) - even if this

liability of additional amount of compensation is fasten ed on the Corporate
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Debtor / JIL , the SRA /Suraksha has provided (for this contingency ) anamount

of Rs. 10 Lakh in the Resolution Plan proposed.

79. We find credence in the submission s made by the Ld. Senior Counsel

appearing for the SRA that the dues of YEIDA even if found payable , are at

the most, inthe nature of an Operational Debt. We are awarethat WKH +RQ-EOH
Supreme Court in the matter of New Okhla Industrial Development

Authority Versus Anand Sonbhadra in Civil Appeal No. 2222 of 2021 , in

the context of NOIDA Authority  , (which is similarin statusas YEIDA) has held

vide its Judgeme nt dated 17.05.2022 that NOIDA Authority is an Operational

Creditor. The relevant extracts of the Judgement are reproduced below:

"144. The appellant would, in fact, point out that it is not necessary to
probe the matter further, in view of the concurrent findings that the
appellant is an operational creditor. No doubt, Smt. Madhavi Divan does
SRLQW RXW WKDW WKH ZRUGWPZULFDD D RQYGEHH) VDKH V
as amounts being made recoverable under a law. Of course, she would
point out that as far as the rental part of the claim, it may be relatable

to the first limb of an operational debt. When questioned further, as to
what her po sition is, if this Court found that the appellant is not a
financial creditor, the appellant may be entitled, at least, to be treated

as an operational creditor. We would think that, having regard to the

fact that both the NCLT and NCLAT have proceeded on the basis that
the appellant is an operational creditor, we need not stretch the
exploration further and pronounce on the questions, which may
otherwise arise. We must not be oblivious to the following prospect,
should we find that the appellant is not an operational creditor, even
under the IBC Regulations apart from claims by financial creditors and
operational creditors, claims can be made by other creditors. However,
there are, undoubtedly, certain advantages, which an operational

creditor enjoys over t he other creditors. We would proceed on the
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basis that, while the appellant is not a financial creditor, it

would constitute an operational creditor M

(Emphasis Supplie d)

80. Further, we are conscious of the fact that under the provisions of IBC

2016, 1&/7 KDV QR JHTXLW\ MXULVGLFWLRQ:- ,W FDQ QHLW
commercial wisdom of CoC nor it can go beyond the provisions of the Code.

Since YEIDA itself had filed its claim as an ‘Operational Creditor pand the

Liquidation value owed to the Operational Creditor s in the proposed

Resolution Plan LV ¢{,-Bhdhe SRA /Suraksha has still provided an amount

of Rs. 10 Lakh for this contingency in its Resolution Plan , we find no
illegality committed by the SRA /Suraksha by treating the claim of YEIDA
as an Operational Debt and mak ing a provision towards its payment in

accordance with the provi sions of IBC, 2016.

81. As regards the objection taken by YEIDA that certain reliefs and
concessions sought by the SRA in the Resolution Plan tinkers with the
Concession Agreement, as we have noted earlier, under clause 12 of the
Resolution Plan , the SRA/S uraksha has XQGHUWDNHQ iy DWW ~«
implement this Resolution Plan, whether or not the Relief and Concession are

granted p +HQFH ZH DUH RI WKH Y I[SdHrakahNaK Dhslé it kKnbldeotbeb
grant of reliefs and concessions as the condition precedent for approval of the

Resolution Plan. However, while considering relief s and concessions, we will

be conscious that any relief and concession , If granted , does not tinker with

the Concession Agreement.
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82. Another objection taken by YEIDA is that the Resolution Applicant
cannot “Mnsfer and pass on beneficial interest in land parcels to the
assenting Financial Creditors |1 The Supporters of the Resolution Plan, in
response to this objection, have stated that the SRA  /Suraksha is only sub
leasing the portion of land, which was leased to the C orporate Debtor/JIL by
YEIDA. Further, the  Concession Agreement (CA) itself permits such sub -

leasing without any consent of YEIDA without any charge or fee.

83. Hence, we would like to examine this contention with reference to the
relevant Clause 4.3(d) and (e) of the Concession Agreement dated 07.02.2003,

which reads as under:

= Thea Concesslonaire shall be entitied to further sub-lease developed /
undeveloped |and tw sub-lesssss ¢ end-users in its sole discetHon
wiithout amny further consent or approval or payment of any charges [/
fesm 2. o TEA or amy other relsvant authordny,

A After sub-leass of part of the :and by the Conocessionalrs, the same
can b= bansiermred f- -‘a.t.:s]gned m‘l:]‘:u:lul: requiring amy - n:n-nsent or
spproval  of or payment of any addidonal charges, Tansier fee,
premiums etc. @ TEA or to sny otfier ralevant asuthority andfor thers
can b= subsegueant multiple sub-leases of the land in smaller parts.
The lease rent of the respective sub-deassed portion of land shsll be
paid by the sub-lessecE J bansteress to TES direcdy on pro-rat= basis
@ s, 100.00 (Rupees ons hundred) por hectare per yesr., The

ConceEsslenaire shxll bhe reguired oo poy l=a2so raent o TEA for U
pcrr-ti-::nr'l of fand remaining in iks PDS‘;_'-ESSIED'H after subfdeass, on pro—TTata
basis at the aforesaid presoribed rets. Tol=l lsass rent peid by the
Concessiomairs and wanous sub-lessees ) tansferses shall B Rs.
10000 (Fupeses one hundred) per hecars per year,

84. From the above, we find that in terms of the CA, the lessee i.e.,
Corporate Debtor /JIL is entitled to further sub -lease the land without any
consent/approval of YEIDA. Hence, we find the proposed transfer of
beneficial interest to the Assen ting Financial Creditors in accordance

with the terms of the Concession Agreement and find no illegality in this

proposal in the Resolution Plan.

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
ID Bl Bank Vs. Jaypee Infratech Limited 131 | 205



85. During the course of the hearing, one more objection was raised by
YEIDA as well as JAL that WKH +RQ-EOH 6 XSUHPH &RXUW RI ,QGLD
of State Tax Officer v. Rainbow Papers Limited reported as 2022 SCC
OnLine SC 1162 , observed that the Committee of Creditors comprising of
financial creditors cannot secure its own dues at the cost of dues owed to the
government or any governmental authority. They relied on the following
para graph of the Judgement:
, I WKH 5HVROXWLRQ 30DQ LIQRUHVY WKH VWDWXWRL

State Government or a legal authority, altogether, the Adjudicating
$XWKRULW\ LV ERXQG WR UHMHFW WKH 5HVROXWLRQ 3¢

86. The SRA/Suraksha in its reply to the said contention submitted that
the observations made in the Rainbow Papers (Supra) do not apply to the
IDFWV RI WKH SUHVHQW FDVH 7KH LVVXH EHIRUH WKH +RQ
Rainbow Papers was whether the provisions of the Code and, in particular,
Section 53 of IBC overrides Section 48 of the GVAT Act. In this context, they
referr ed to the following paragraph of  the Rainbow Papers
The short question raised by the appellant in this appeal is,
whether the provisions of the IBC and, in particular, Section 53 thereof,

overrides Section 48 of the GVAT Act which is set out herein be low for

convenience: -« U

87. The SRA/Suraksha further contended that in the facts of the present

case, under Clause 17.1 of the Concession Agreement , YEIDA has permitted
"QRWZLWKVWDQGLQJ DQ\WKLQJy WR PRUWJIDJH DQG K\SRW
created t hereon to the financial institutions and other lenders for financial

assistance. Therefore, now YEIDA cannot have priority over the secured
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financial creditors. The said clause 17.1 of the Concession Agreement is

reproduced below, for immediate reference:

17.1 Nobwithstsnding the provisions of Uhls Agreeament, the Concassionalre shatl be

entitied bo da the followina:

2. To transfer, hamnding over of posssscion of land given by TEA to Bhe
Concessiomamres for development, eldhar in part or o fall, by exeouting
the license § |lease deed / sub-lease deed f or any document, as may

be desmed fit and a5 required for the development of land R its
aordinary coursa of business;

b. To morigags, pledgs or hypothecats the Bnd and the asseks oeated
ther=on to the Anandal Institudons and ofher lenders for fnancial
assistance;

o To rmanages the land for development and the Expressvray and to make

necessary arcangements In this regard and o appolnt the Conbtractor
Sub-Cantractor or any other asgency “Far the =said purposss and o o
any other thing whidh may be desmaed necessary by the
Concessiomalrs.

88. It is further contended by the SRA that YEIDA is an unsecured
Operational Creditor and the same is evident from its own claim form filed

with the IRP of Corporate Debtor/JIL

89. We have heard the submissions of both sides and gone through the
relevant pleadings . In order to examine the contentions of both parties, we
would like to visit the Judgement of the +RQ-EOH 6XSUHPHR&®MW W LQ

Papers (Supra ), the relevant extracts of which reads thus :

30. The learned Solicitor General rightly argued that in view of the

statutory charge in terms of Section 48 of the GVAT Act, the claim of the

Tax Department of the State, squarely falls within the definition of
"6HFXULW\ QWHUHVWHN XQGHU 6HFWLR Gte becorkes WKH
a secured creditor under Section 3(30) of the Code.

57. As observed above, the State is a secured creditor under the GVAT

Act. Section 3(30) of the IBC defines secured creditor to mean a creditor in
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favour of whom security interest is credi  ted. Such security interest could
be created by operation of law. The definition of secured creditor in the

IBC does not exclude any Government or Governmental Authority. M

On perusal of the above paragraph, it is observed that the Tax
Department/Governmen t was categorized as a Secured Creditor , as in that
particular case security interest was created by virtue of law under the GVAT

Act.

90. In order to determine, whether the same can be made applicable to
YEIDA, we refer to the definition of the ‘Secured Creditor p DV SURYWE&E HG
Section 3(30) of IBC, 2016 , which thus:

"6HFXUHG FUHGLWRUp PHDQV D FUHs8dultyRnterésQ IDYRXU R

is created;

JXUWKHU WKH WHUP "6HFXULW\ LQWHUHVWM LV GHILQHG
2016, as reproduc ed below:

"VHFXULW\ LQWHUHVWu PHDQV ULJKW WLWOH RU L
created in favour of, or provided for a secured creditor by a transaction
which secures payment or performance of an obligation and includes
mortgage, charge, hypothecation, assignment and encumbrance or any
other agreement or arrangement securing payment or performance of any

obligation of any person:

Provided that security interest shall not include a performance

guarantee;

Hence, in order to determine whether any Security Interest is created in favour
of YEIDA , we refer to the Claim Form -B dated 28.08.2017 filed by YEIDA with

the IRP of Corporate Debtor/JIL , which is reproduced overleaf:
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I%I

FORM B
© PROGF OF CLAIM BY DP.—.MTJON AL CREDITORS EXCEPT WORKMEN AND EMPLOYEES
[Under Regulation T of the fnsolvercy and Bankruptey Board of India (fnseivency Rc.sa!u.rmn .Prar.'e.r.s Jor -
Corporale Pa rsans) Regulations, 2016) .
23.08.2017
Ta
The Interim R:soiuh on Professional / Resolution meess:anal

Mr. Anuj Jain

C/o BSSR & Co

Chartered Accountants

Building Mo 10, 8" Floor,

Tower B, DLF Cyber City,

Phase ]I, Gurugram, Haryana 122002

From

Yamuna Expressway Indusirizl Development Authority
Ist Floor, Commercial Comgplex, P-2, Sector- Omega-1,
CGreater Noidae, District Gautgm Budh Magar, U.P. 201 308

Subject: Submission of proof of ¢laim.

Sir,
Yamuna Expressway Industrial Development Authority, hereby submits this prm:rf of clalm in respect of the
corparate insolvency resolution process in the case of Jaypee Infratech Limited. The details for the same are set
out below:

PARTICULARS

1 NAME OF OPERATIONAL CREDITOR | YAMUNA EXPRESSWAY INDUSTRIAL |
DEVELOPMENT AUTHORITY _

2. | IDENTIFICATION  NUMBER OF
OPERATIONAL CREDITOR (IF AN,| G.C. No. 897/77-4-2001-3(N}2001 dated 24.04.2001
INCORFORATED BODY FROVIDE .
IDENTIFICATION MNUMBER  AMD | G.O.No. 11654-08-65M/08 dated 11.07.2008
FROOF OF INCORPORATION. IF A
PARTNERSHIPF OR  INDIVIDUAL
PROVIDE - IDENTIFICATION
RECORDS* OF ALL THE PARTNERS
OR THE INDIVIDUAL) ‘

[

3. | ADDRESS AND EMAIL ADDRESS OF | Yamuna Expressway Industrial Development Authority
OPERATIONAL CREDITOR FOR | Ist Floor, Commercial Complex, P-2, Sector- Omega-1,
CORRESPONDENCE ' Greater Noida, Distriet Gautam Budh Na___,ar

U.F 201 308

Email address: ceo@yamunaexpressweyauthority.com
yeafinance@gmail.com

4. | TOTAL AMOUNT OF CLATM Cost of Balanece Ttems of Works-Rs. 3,212.10 Crores
' (INCLUDING ANY INTEREST AS AT | Consultancy Fees- Rs. 10.42 Crores
THE INSOLVENCY | EDC (including interest)- Rs. 1197.447 Crores
COMMENCENMENT DATE) 64.7% Additional Compensation pa]-ab!e to Farmers-

'_I{s..‘[ £89.017 Crores

Lease Rent- Rs. 2,607 Crores :
Total- Rs. 9,111.5%1 Crores -
(Rupees Six Thousand One Hundred and Eleven

- Crores and Fifly Niné Lacs Ten Thousand Only)

5. DETAILS OF DCCUMENTS BY (1] Concession Agreement dated 07> February,
REFEREMNCE TO WHICH THE. DEET 2003 (Anncxure-T) o
CAN BE SUBSTANTIATED {2y Letter No.. 30003:’31TES!HWKY‘EPJ‘IWSDU4

dated 22.082017 1Iissued by RITES Lid.
Mcntlonlng cost nf Ealaqce Items ci‘ Wurks.
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(Annexure-11)
(3) Consultancy Fees Details jssued by RITES Ltd.

{Annexure-TIT)
(4) List of Outstanding Items as on 07.08.2012
{Annexure-IV)
(3) Letfer Wa.. YEA/DGM(YEPYSCSVol-
111/258/2016 dated 21.01 2016 (Annexure-V)
(6) Letter No. YEA/DGM(YEPYSCSVol-
111/401/2016 dated 29.06.2016 (Annexure-VI)
(7) Letter No. YEA/DGM(YEPYSCSVol-

[1i/440/2016 dated 17.08.2016 (Annexure-VII)
(8) Details/ Summary of the Lease Deeds executed
between YEIDA and Jaypee Infratech Limited
(Aunexure-VIL) '
Computaﬁcn of the amount in terms of the
concession agreement datad 07.02.2003 payable
1o YEIDA by lJeypee Inﬁ:ﬂtech Ltd. (Annexure-
1X)

(%)

DETAILS OF ANY DISFUTE AS WELL
AS THE RECCRD OF PENDENCY OR
ORDER OF SUIT OR ARBITRATION
PROCEEDINGS -

Before Supreme Court of India
SLP (C) No. ___ of 2017 filed vide Diary No, 15058 of
017 titled Yammuna Expressway Industrial Development
Authority Vs, Jaypec Infratech Ltd.
Before High Court of Judicature at Allahabad
(1) Writ-C No. 5205172012 titled Ajest & others Vs
State of UP and ethers
(2) Writ-C No, 47973/2011 titled Jogender Singh &
others Vs State of UP and others
(3) Writ-C No. 342692010 ftitled Prakash Chand &
others Vs State of UP and others
(4) Writ-C No. 6092072011 titled Manohar & others
Vs Statz of UP and others
(5) Writ-C No. §560/2010 titled Mohanlal Sharma |
& others Vs State of UP and others
(6) Writ-C No. 57309/2011 dtled Rajveer & others
Vs State of UP and others
{7} Writ-C No. 30272/2009 titled Isbinder Kaur &
others Vs State of UP and others
(8) Writ-C Np. 5466772011 titled Charan Singh &
others Vs State of UP and others
{9) Writ-C No. 54682/2011 titled Manget & pthers
Vs Siats of UP and others
(10)Writ-C No, 54675/2011 titled Jai Singh & others
Vs Stzte of UP and others
(11)Writ-C No. 54683/2011 titled Chaman & others
Vs Statz of UP and others
(12) Writ-C No. 54685/2011 titled Bhikhari Singh &
others Vs State of UP and others
(13) Writ-C No. 419/2012 titled Vishambar & athers
Vs State of UP and others _
{14) Writ-C No. 1375872012 titled Kailash & others
"' Yg Siate of UP and others ¢
(15) Writ-C No. 13739/2012 titled Mahipal Singh &
others Vs State of UP and others
(16) Writ-C No. 36131/2011 titled Jagpal Singh &
nthers Vs State of UP and others
{17) Writ-C No. 56626/2011 titled-Kashmiri & others
Ve State of UP and others
(18) Writ-C No. 48603/2011 titled Prabhati & others
Vs State of UF and others

s .
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*TM Ll ) 13-4
FORM B @Hﬁ_.__ﬂhhxr-- 3
PROOF OF CLAIM BY OPERATIONAL CREDITORS EXCEPT WORKMEN AND EMPLOYEES

[Under Regulation 7 of the Insolvency and Bankruptcy Board of India (Insolvency Resolution Process
for Corporale Persons) Regulations, 2016]

28.08.2017
To

The Interim Resolution Professional / Resolution Professional,
Mr. Anuj Jain

C/o BSSR & Co

Chartered Accountants

Building No. 10, 8" Floor,

Tower B, DLF Cyber City,

Phase II, Gurugram, Haryana 122002

From

Yamuna Expressway Industrial Development Authority
1" Floor, Commercial Complex, P-2, Sector-Omega-I,
Greater Noida, District Gautarn Budh Nagar, U.P. 201 308

Subject: Submission of proof of claim.
Sir,
Yamuna Expressway Industrial Development Authority, hereby submits this proof of claim in respect

of the corporate insolvency resolution process in the case of Jaypee Infratech Limited. The details for
the same are set out below:

PARTICULARS
1. |NAME OF COPERATIONAL[YAMUNA EXPRESSWAY INDUSTRIAL
CREDITOR DEVELOPMENT AUTHORITY

2. |IDENTIFICATION NUMBER OF|G.0. No. 697/77-4-2001-3(N)/2001 dated 24.04.2001
OPERATIONAL CREDITOR (IF
AN INCORPORATED BODY|G.O. No. 11654-08-65N/08 dated 11.07.2008
PROVIDE IDENTIFICATION
NUMBER AND PROOF OF
INCORFPORATION. IF A
PARTNERSHIP OR INDIVIDUAL
PROVIDE IDENTIFICATION
RECORDS* QF ALL THE
PARTNERS OR THE
INDIVIDUAL)

3. |ADDRESS AND EMAIL|Yamuna Expressway Industrial Development Authority
ADDRESS OF OPERATIONAL|1® Floor, Commercial Complex, P-2,

CREDITOR FOR|Sector-Omega-1, Greater Neida,

CORRESPONDENCE District Gautam Budh Nagar, U.P. 201 308

Email address: ceo@yamunaexpresswayauthority.com
yeaflinance@gmail.com

4, TOTAL AMOUNT OF CLAIM Cost of Balance Items of Works—Rs. 3,212.10 Crores
Consultancy Fees — Rs. 10.42 Crores

(INCLUDING ANY INTEREST AS|EDC (including interest) — Rs. 1197.447 Crores

AT THE INSOLVENCY|64.7% Additicnal Compensation payable to Farmers —
COMMENCEMENT DATE) Rs. 1,689.017 Crores

Lease Rent— Rs. 2.607 Crores

Total — Rs. 6,111.59] Crores

(Rupees Six Thousand One Hundred and Eleven Crores
and Fifty WNine Lacs Ten Thousand Only)

5. |DETAILS OF DOQCUMENTS BY|(l}) Concession Agreement dated 07" February, 2003

REFERENCE TO WHICH THE (Annexure-1)
DEBT CAN BE|(2) Letter No. 20003/RITES/HW/YEP/1 7/5004 dated
SUBSTANTIATED. 22.08.2017 issued by RITES Ltd. Mentioning cost

of Balance ltems of Works.
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{(Annexure-11)

(3) Consultancy Fees Details issued by RITES Litd.
(Annexure-111})

(4) List of Outstanding Items as on 07.08.2012
(Annexure-1V)

(5) Letter No. YEA/DGM(YEP)/SCSVol-
111/258/2016 dated 21.01.2016 (Annexurs-V)

(6) Letter No. YEADGM(YEPYSCSVol-
1L/401/2016 dated 29.06.2016 {(Annexure-VI)

(7) Letter MNo. YEA/DGM(YEP)YSCSVol-

[11/440/2016 dated 17.08.2016 (Annexure-VIIl)

(8) Details / Summary of the Lease Deeds exscuted
between YEIDA and Jaypee Infratech Limited
(Annexure-VIIT}

{9) Computation of the amount in terms of the
concession agreement dated 07.02.2003 payable
to YEIDA by Jaypee Infratech Lid. (Annexure-
1X)

6. |IDETAILS OF ANY DISPUTE|Before Supreme Court of India

ASWELL AS THE RECORD QF|SLP (C) No. of 2017 filed vide Diary No.

PENDENCY OR ORDER OF|15058 of2017 titled Yamuna Expressway Industrial

SUIT OR ARBITRATION|Development Authority Vs. Jaypee Infratech Litd.

PROCEEDINGS Before High Court of Judicature at Allahabad

(1) Writ-C No. 52051/2012 titled Ajeet & others
Vs. State of UP and others

(2) Writ-C No. 47973/2011 titled Jogender
Singh & others Vs. State of UP and others

(3) Writ-C No. 3426%9/2010 titled Prakash Chand
& others Vs. State of UP and others

(4) Writ-C No. 60920/2011 titled Manohar &
others Vs. State of UP and others

(5) Writ-C  No. 8399/2010 titled Mohanlal
Sharma & others Vs. State of UP and others

(6) Writ-C No. 57309/2011 titled Rajveer &
others Vs, State of UP and others

(7) Writ-C No. 30272/2009 titled Isbinder Kaur
& others Vs, State of UP and others

(8 Writ-C No. 54667/2011 titled Charan Singh
& others Vs. State of UP and others

(9) Writ-C No. 534682/2011 titled Mangat &
others Vs. State of UP and others

(10) Writ-C No. 54675/2011 titled Jai Singh &
others Vs. State of UP and others

(11) Writ-C No. 54683/2011 titled Chaman &
others Vs, State of UP and others

(12) Writ-C No. 54685/2011 titled Bhikhari Singh
& others Vs. State of UP and others

{13) Writ-C No. 419/2012 titled Vishambar &
others Vs. State of UP and others

{14) Wri-C No. 13758/2012 titled Kailash &
others Vs. State of UP and others

{15) Writ-C No. 13759/2012 titled Mahipal Singh
& others Vs. State of UP and others

(16 Writ-C No. 36131/2011 titled Jagpal Singh &
others Vs. State of UP and others

(17) Writ-C No. 56626/2011 titled Kashmiri &
others Vs, State of UP and others

(18) Writ-C No. 48603/2011 titled Prabhati &
others Vs. State of UP and others

(19) Writ-C No. 3736/2012 titled Mahendra &
others

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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Vs State of UP and others

(20) Writ-C No
o[ UP
(21 Writ-C No
of UP

(22) Writ-C No.

of UP

(23) Writ-C No.

of UP

(24) Writ-C No.

of UP

(25} Writ-C No.

u[UP

(26) Writ-C No.

of UP

(27) Writ-C No.

of UP

(28} Writ-C No.

of P

(29) Writ-C No,

of UP

{30y Wril-C Nu.

of UP

(31) Writ-C Ne.

of UP

(32) Writ-C No.

af UP

(33) Writ-C No.

of UP

(34) Writ-C N,

of UP

(35) Writ-C No,

of UP

(36) Writ-C No,

of UP

(37) Writ-C No.

of UP

(38) Writ-C Wa.

of UP

{33 Writ-C No,

of P

(40) Writ-C No.

of UP

(41) Writ-C No.

of UP

(42) Writ-C No.

of UP

(42) Writ-C No.

of UP

(44) Writ-C No,

cfUP

{45) Writ-C No.

of UP

{46) Writ-C No.

of UP

(47) Writ-C No.

of UP

(48) Writ-C No.

aof UP

(4% Writ-C Wo.
~h

. 3600572017 titled YEIDA Vs State
. 36907/2017 titled YEIDA Vs State
36909/2017 titled YEIDA Vs State
365102017 tided YEIDA Vs State
3691172017 titled YEIDA Vs State
36912/2017 titled YEIDA Vs State
356914/2017 titled YEIDA Vs Siate
36915/2017 titled YEIDA Vs State
36916/2017 titled YEIDA Vs State
3691872017 titled YEIDA Vs State
35919/2017 titled YEIDA Vs State
36923/2017 titled YEIDA Vs State
36925/2017 titled YEIDA Vs State
36926/2017 titled YEIDA Vs State
36928/2017 titled YEIDA Vs State

—a

368930/2017 titled YEIDA Vs State

-

36931/2017 titled YEIDA Vs State
3693372017 titled YEIDA Vs State
37406/2017 titled YEIDA Vs State |
37408/2017 titled YEIDA Vs State
374102017 titled YEIDA Vs State
37414/2017 titled YEIDA Vs State
3741522017 titled YEIDA Vs State |
374202017 titled YEIDA Vs State
37426/2017 titlsd YEIDA Vs State |
37430/2017 titled YEIDA Vs State

3743572017 titled YEIDA Vs State

3743972017 titled YEIDA Vs State |

374422017 titled YEIDA Vs State

3744772017 lFtch_ YEIDA Vs State |

IA. No. 2836/PB/2021 (Resolution Plan)
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of UP
Before Distriet Court, Gautam Budh Nagar '
Arbitration Case No. 69/2017 titled YEIDA Vs. Jaypee
Infratech Ltd.,

T, DETALILS OF HOW AND WHEN DEBT | It is pertinent to mention at the very culset that property

INCUERED in reference is 2 leased property the right and title thereof
lies ultimately with the lessor, i.e., YEIDA, The lessee,
i.=, Jaypse Infratech Limited is a lessee. In other words,
Jaypee Infratech Limited i5 = tenant of YEIDA who is
supposed to pay annual lease rent of the sbovenotsd
lzased property.
The debt meurred in pursuznee to the land leesed out in
terms aof concession agreement dated 07.02.2003. Further
with regard to the completion of the work as determined
in terms of the concession agresment dated 07.02.2003,
64,7% Additional Compensation payable to Farmers has
bzen computzd on the basis of G.O Ne. 1015/77-3-14-
6C/12 dated 25.08.2014 issued by the State Gevernment
of Uttar Fradesh. '
It is impartant to note that:

i. YEIDA has the sole ownership/title of the
property in question.

2. The property in question has been provided
to Jaypee Infrztech Limited on lease hald
basis.

3. Since the property In questlon is & lease hold
property, hence cannot be liquidated,

It is raiterated in the interest of justice that in the light of
“orders en force™, the propenty in refersnce cannat be
liguidated because the property still belongs to YEIDA,
3. DETAILS OF ANY MUTUAL CREDIT, | NOT APPLICABLE
MUTUAL DEBTS, OR OTHER
| MUTUAL DEALINGS BETWEEN THE
CORPORATE DEBTOR AND THE
CREDITOR WHICH MAY BE SET-OFF
AGAINST THE CLAIM
2. DETAILS QF ANY RETENTION OF { NOT APPLICABLE
TITLE ARRANGEMENTS IN RESPECT
OF GCCDS OR PRCPERTIES TO
WEHICH THE CLAIM REFERS
10, DETAILS OF THE BANK ACCOUNT | YAMUNA EXPRESEWAY INDUSTRIAL

10 WHICH THE AMOUNT OF THEC
CLAIM OR ANY PART THEREQOF CAN
BE TRANSFERRED PURSUANT TO A
RESOLUTION PLAN

EVELOPMENT AUTHORITY
ACCOUNT NO.: 08982151022020°
ORIENTAL BAMK OF COMMERCE
DRANCH: GAMA-1, GREATER NOIDA
[FSC: ORBCOLODESS

-| FROVE THE

LIST OF DOCUMENTS ATTACEER TO
THIS PROOF OF CLAIM W ORDER TO
EXISTENCE
NONFAYMENT OF CLAIM DUE TO
THE OPERATIONAL CREDITOR

AND

{1) G.O. WNo. 697/77-4-2001-3(N)y2001 dated
24.04.200]

(2) G.0 Mo. 11654-08-65N/08 daied 11.07.2008

(3) Concession Agreement dated 07 February,
2003 (Annexure-I) .

(4) Letter No. 20003/RITES/HW/YEP/7/5004
dated 22.08.2017 issued by RITES Lid
_Menticning cost of Balence Items of Works,

IA. No. 2836/PB/2021 (Resolution Plan)
ID Bl Bank Vs. Jaypee Infratech Limited

e

{Annexure-ID)

N

in Company Petition No. (IB) -77/ALD/2017

P agel40 | 205



(3) Consuitancy Fees Details issued by RITES Lid.
{.dlmnexure:-il])
{6) List of Outstanding Ttems B3 on 07.08.2¢012

(Annexure-IV)
(T) Letter Wo. YEA/DGM(YEPVSCSVol- |
IMIY258/2016 dated 21.01.2016 (Annexil:re-\')
{8) Le:f‘te'r Mo YEA/DGM(YEF)/SCSVol-
) TIIA01/2016 dated 29.06.2016 {Annexure-VI)
(9) Letfer No. YEA/DGM({YEF)SCSVol-

[IT/440/2016 dared 17.08.2016 (Annexu f *
(10) Details! Summary of the Leasfz Deeds ;:-r.‘::tff:d :
between YEIDA and Taypes Infratach Limited
(Annexure-VIII)
(1) Computation of the amount i {erms of the
c'onces_sinn agregment dated 07.02.2003 payable
;’;; ;r"ElDA_ by Jaypee Infratech Ltd. {Annexure-
(12} List of cases pending before the various courts.
_ (Annexure-X)

(13)G.C No. 1015/77-3-14-6C/T2 diled 29.08.2014.
(Annmexure-XID) . " ’ )
(14)Ciffice Order No. YEIDA/CED/348/2017 dated.
23.08.2017 authorising Vishambher Babl, DGM

(Finarice); YEIDA. -

VISHA BARBU

DGM (Finanice)

Ist Floor, Commercial Complex, P-2, Sector- Omepa-1

Grearer_Noida. District Gautam Budh WNagar, U.P. 30! 'BDS

Authorised vide Office Order No, YEIDAMEQ/348/2017 dated 23.08.2017

Vishambhar Babu
Dy, Genera! Menager {Finance)

On perusal of column 9 of Form B of YEIDA reproduced above, it is observed
that there is no retention of title i n respect of any property to which the claim
of YEIDA refers. Therefore, while  going through the claim Form B (ibid) , we

find that in respect of  the claim, no security interest is found to have been

created by YEIDA and therefore, we are of the view that YEIDA cannot be

WHUPHG DV D 16HFXUHG &UHGLWRU:-

Further, even during the course of the hearing , YEIDA was unable to explain

that as to how it has created any security interest, in the light of the Judgement

ofthe +RQ-EOH 6XSUHP Hh& Ra{rbdW RaQers Limited (Supra ).

91. Since,intheinstantcase , YEIDA has not been able to show any creatio
of security interest, we find that the Judgement of the Rainbow Papers
Limited (Supra) is not applicable to the instant case.
IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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92. In view of the foregoing discussion on all the issues raised by

YEIDA , the IA -3306/PB/2021 filed by YEIDA is Dismissed.

IX. OBJECTIONS OF M/S JAL AND MR. MANOJ GAUR

93. M/s. JAL and Mr. Manoj Gaur, the Personal Guarantor of JIL have

raised certain objections towards approval of the proposed Resolution plan.

They have submitted that:

93.1 The proposed Resolution plan fails to maximize the value of assets.

While placing r eliance on the Judgementof the +RQ-EOH 6XSUHPH &RXUW L
matt er of Committee of Creditors, Essar Steel Vs Satish Gupta, (2020) 8

SCC 531 (Para 73) , they contended that it is the duty of the Co  C to maximize

the value of assets and balance the interest of all the stakeholders. Further,

the principles laid down in the Judgement of Essar Steel (Supra) were also

recognized in the Jaypee Kensington in Para77.5 .

93.2 Further, they have stated that t he value of the assets owned by the
Corporate Debtor is in far excess of the liabilities owed by it. Moreover, the
value of -,/-V DV\hekWaen steadily rising. The value of assets of JIL as

given by JAL is reproduced below:

| Value as per audited | Value as per audited

No. pets Description Financial Statement | Financial Stqtenmnl
as at 31.03.2020 as at 31.03.2021
1 Yamuna Expressway Rs.10,012 Cr. Rs.9,965 Cr.
2 Project Under Development Rs.11,592 Cr. Rs.11,714 Cr.
including land etc.
3 Investment in JHCL Rs.428 Cr. - n
4 Loan & Advance etc Rs.1,313 Cr., _1'{5.].,332 Cr. |
5 Cash & Cash Equivalent Rs.110 Cr. Rs.303 Cr.
Total Rs.23,455 Cr. [ Rs.23,314 Cr.
IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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Further, t he Liquidation value and Fair Market value of the Corporate

Debtor JIL as SURY LG H@mLHQ-afe as given below:

3 Valuation RBSA GAA _ Aver::tge
Liquidation Value | Rs.17,875 Cr. | Rs.17,658 Cr. Rs.17,767 Cr.
Fair Market Value | Rs.24,866 Cr. | Rs.26,339Cr. | Rs.25,602Cr.

93.3 Thus, it is seen that the value of the assets owned by JIL is far more

than its OLDELOLWLHYVY 7KH )LQDQFLDO RXWReBdlukRod PYI&nO XH R1 6
aggregates to Rs.17,329.09 Crores , which is less than  the Corporate

Debtor/ -,/-V ILTXLGDWLRQ YDOXH ,\that Zotpotatd/Bettor/ DILG H G

owns more than 3,500 acres of land a  nd the CoC, in its wisdom  has staked

its claim only to a part of  the land, taking a hefty voluntary haircut.

93.4 7KH 6XUD NRdsalution P lan does not take into account the 758

acres of land belonging to JIL, which was earlier covered by 6 mortgage

tra nsaction s but now stands released from encumbrances and is part of the

assets of the Corporate Debtor/ -,/ LQ WHUPV RI WKH -XGJHPHQW RI

Supreme Court in Anuj Jain Vs Axis Bank Ltd. (2020) 8 SCC 401.

93.5 Further, as noted in Para 62 of the Jaypee Kensington that IRP had
handed over 7,996 units to homebuyers during the period of CIRP. This has
led to a reduction of liability = of Corporate Debtor/ JIL towards home buyers

by Rs. 2,250 Crores.

93.6 In view of the a foresaid facts, it is stated by the objectors herein that

the value of Corporate Debtor/ JIL has changed substantially.

94. Per Contra, the IRP of Corporate Debtor/ JIL, COC, and the SRA

(together termed as Supporters of the  Plan) have stated the following:

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
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94.1 In terms of Anuj Jain Vs Axis Bank Ltd ., 758 acres of land of the

Corporate Debtor, which was earlier mortgaged to the lenders of JAL, was

released from any encumbrances under the provisions of avoidance

transactions. The Resolution Plan submitted by Suraksha factors in this land

of 758 acres r eleased from encumbrances and  has been approved by the CoC

after due deliberations.  To substantiate its point, t he IRP has provided the

comparison of land offered by the NBCC -\Resolution PODQ DQG 6XUDNVKD -\

Resolution Plan, which is reproduced below , for immediate reference

Treatment as per NBCC Resolution || Treatment as per Suraksha Resolution
Plan (Dec'2019)* Plan (June2021)
M Lo Bal M
ortgag an ortgag
) offere offere  Balanc
Particulars Total Land | e to JAL ‘ ce Ref. || etoJAL ‘ Ref.
din din  eLand
Lender Land Lenders
Plan Plan
LFD-1 {(Noiwda) 25 25 - - - - 25
LFD-2
800 158 187 455 Clause - T18 32
(Joganpur) Clouse
1.12

LFD-3 15.11

) 336 - 170 166 Page - 50 286
(Mirzapur) Plan

no. 45

LFD-4 (Tappal) 1,226 418 550 238 100 1,126 -
LFD-5 {Agra) 1,185 257 619 309 - 808 377
Grand Total 3,501 858 1,526 1,188 100 2,702 770

Thus, it is abundantly clear that the land offered by Suraksha to the
stakeholders under the Resolution Plan takes into account the additional land
of 758 acres released from any encumbrances under the provisions of

avoidance transactions

94.2 Further, d uring the 17t CoC meeting held on 12.04.2021, the IRP

presented andcirculated D GHWDLOHG FKDUW RQ ILQGLQJV RI WKH

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
ID Bl Bank Vs. Jaypee Infratech Limited 144 | 205



Court in the Jaypee Kensington which categorically mentioned the land of

758 acres which was to be taken into consideration by the Res olution
Applicant. Further, in the 18 t CoC meeting held on 17.04.2021, the IRP
presented the Liquidation Val  ue calculations , which included the 758 acres

of land earlier mortgaged to JAL lenders. Therefore, the CoC was fully aware

of the increased portion  of 758 acres of land in the kitty of the Corporate
Debtor and w ith full knowledge of the same, the CoC in its commercial wisdom

took an informed decision as regards the inclusion of 758 acres of land and

the plan value of the resolution applicant and appr oved the Suraksha -V
Resolution Plan by a majority of 98.66%. The refore, the commercial wisdom

of the CoC cannot be questioned by JAL.

94.3 Both the valuers, RBSA and GAA  Advisory took into account the entire
3501 acres of land , which included these 758 acres of land too . The valuation

summary of the same is reproduced below:

Summary of Valuation Reports Fair Value Liguidation Value
(INR Crores) RBSA | GA/ Average IBS/ Average

LFD | Noida (Wishtown & Aman) 9.640 9.910 9,775 6.748 6,856 6,802
LFD 2 Jaganpur 2,79 3489 3.140 1,954 2,084 2,024
LFD 3 Mirzapur 2,740 2,928 2834 1,918 1,757 1,837
LFD 4 Tappal 2210 2343 2277 1,547 1,406 1476
LFD 5 Agra 2250 2.098 2,174 1,575 1.270 1,423
A. Total Land for development 19,631 20,768 20,199 13,742 13,383 13,562
B. Toll Operations 4329 4315 4312 3463 3452 3458
C . Equity Shares of JHCL 26 367 196 298 294 206
D. Others (working capital, fixed) 480 RER h8d in 529

Total (A+B+C+D) W 26339 | 25602 17,658 | 17,767
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Thus, the CoC in its commercial wisdom has maximised the value of the
assets of the Corporate Debtor /JIL and has taken an informed decision and
therefore, the objection raised by JAL with regard to the Resolution Plan
failing to maximise the value of assets stands no merit and ought to be

dismissed qua the commercial decision taken by the CoC.

94.4 Further, the +RQ-EOH 6XSUHPH &RXUW LQ SDUDJUDSKYV
Jaypee Kensington has held that whether a particular resolution plan and

its propositions are leading to maximisation of value of assets or not, would

be the matter of inquiry / assessment of the Committee of Creditors alone and

when CoC takes a decision in this regard in its co mmercial wisdom by the

requisite majority, the Adjudicating Authority ha S no jurisdiction to
guestion/substitute any commercial term of the Resolution Plan approved by

the CoC.

95. We have heard both sides and gone through the documents and written

submissions placed on record . JAL has contended that WKH 6XUDNVKD:V
Resolution plan does not take into account 758 acres of land belonging to JIL,

which was earlier covered by 6 mortgage transacti ons. Per Contra , the IRP

KDV VWDWHG WKDW 6 Xavé&rdN &KdaicMargRi@&r«@l of 758 acres of

land , which has been duly considered and approved by the COC by the

requisite majority . Moreover, the aforesaid land was also taken into account

by the val uers while computing the Fair Market Value and Liquidation Value

of the Corporate Debtor.

96. Inview of the submissions of IRP and the documents placed on record,

we find the allegations of M/S JAL and Mr. Manoj Gaur with regard to
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not including the land parcel of 750 acres in the Resolution Plan  and the

SRA failing to maximise the value of assets as baseless and hence, inour

view, these allegations  merit no consideration.

97. As regards the role of the Adjudicating Authority, in regard to

maximizing the value of assets , we refer to t he following observations of the

+RQ-EOH 6XSUH P Hhé& Bayi¢&\Kdngngton  (Supra ):

7KH DVVHVVPHQW DERXW PD[LPLVDWLR
the scheme of the Code, would always be subjective in nature and th
question, as to whether a particular resolution plan and its propositions
are leading to maximisation of value of assets or not, would be the
matter of enquiry and assessment of the Committee of Creditors alone

When the Committee of Creditors takes the decision in its

Q RI WKH

e

commercial wisdom and by the requisite majority; and there is

no valid reason in law to question the decision so taken by the

Committee of Creditors, the adjudicatory process, whether by the

Adjudicating Authority or the Appellate Authority , cannot enter

into any gquantitative analysis to adjudge as to whether the

prescription of the resolution plan results in maximisation of the

value of assets or not. The generalised submissions and objections

made in relation to this aspect of value maximisation do not, by

themselves, make out a case of interference in the decision taken by the

&RPPLWWHH RI &UHGLWRUV LQ LWV FRPPHUFLDO ZLVG

(Emphasis Supplied )

98. In view of the above, we conclude that this Adjudicating Authority

cannot enter into any quantitative analysis to adjudge as to whether the

Resolution  Plan results in maximisation of the value of assets or not.

Hence, we reject the objection inregard to maximisation of the value of

assets .
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99. Another objection raised by JAL is against Clause 34.50 of the

Resolution Plan, which reads as under:

"34.50 Upon completion of transfer of the beneficial ownership of
land parcels to Assentin g Institutional Financial Creditors as
contemplated in clause no 15 above, the outstanding dues of the
Assenting Institutional Financial Creditors shall stand settled and the
Assenting Institutional Financial Creditors shall not take any action
against the Corporate Debtor for recovery of any outstanding dues.
Further, notwithstanding the treatment of the Claims of the Institutional
Financial Creditors under this Resolution Plan (including but not limited

to the extinguishment of any such Claims), any perso nal and corporate
guarantors, other than the Corporate Debtor, shall continue to be liable

to the Institutional Financial Creditors for any amounts due to them to

the fullest extent under the Applicable Laws without any recourse or
remedy against the Corpo rate Debtor. Further, any right or remedy
including but not limited to right of subrogation as may be available to
such corporate or personal guarantors against the Corporate Debtor in

the event of exercise of rights by Institutional Financial Creditors sh all

stand extinguished . p

100. The following is stated by  Mr. Manoj Gau r, Personal Guarantor of JIL

in respect of the abovesaid clause of the Resolution Plan

100.1 The Financial Creditor s cannot be allowed to fasten liability on Mr .

Manoj Gaur , the personal guarantor of JIL , for the ir remaining dues. Under

the provisions of the Indian Contract Act of 1872, a surety or guarantor has
a right to subrogation. The liability of a surety is co -extensive with that of the
principal debtor and, upon the discharge of the principal debtor from its

obligation to repay the debt, the liability of surety also gets extinguished. Upon

invocation of the guarantee, the surety or guarantor enters into the shoes of
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the principal creditor and can recover the due s independently from the
principal Debtor.  If any amount is taken towards the discharge of JIL's liability
from the guarantee provided by JAL or by Mr . Manoj Gaur, they necessarily
step into the shoes of JIL  's creditors vis -a-vis the loans discharged under their
respective guarantees. As a result, they become creditors of JIL and are
entitled to the benefit of every security which the creditors of JIL may have to

the extent that they have made good on the gua rantees.

100.2 Intheinstantcase ,the Suraksha is being unjustly enriched by taking
over an asset-rich company at a hefty haircut while depriving JAL and Mr .
Manoj Gaur of their statutory rights of discharge under Section 135 of the
Contract Act, right to get possession of the securities under Section 141, and

their right to become creditors of JIL as the principal debtor under Section

140 of the Contract Act (i.e., the right of subrogation). Thus, Suraksha -\Plan
is illegal, unfair, unreasona  ble, and contrary to the provisions of the law for

the time being .

101. IRP of CD/JIL , SRA, andthe CoC (togethertermedas Supporters of the

Plan), in response to the abovesaid contention , have stated that:

101.1 Section 238 of the Code provides for overriding effect to the provisions

of the Code over the Indian Contract Act of 1872.

1012 7KH +RQ-EOH 1&4# Migh@ Vs. Sharon Bio Medicine Ltd o
[2018 SCC OnLine NCLAT 862 ], while discussing the right of a personal

guarantor observed the following:

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
ID Bl Bank Vs. Jaypee Infratech Limited 149 | 205



" . It was not the intention of the legislature to benefit the

T3BHUVRQDO *XDUDQWRUV:- E\ H[FOXGLQJ H[HUFL
remedies available in law by the creditors, to recover

legitimate dues by enforcing the personal guarantees,

which are independent contracts. It is a settled position of

law that the liabilities of guarantors is co -extensive with the

borrower . This Appellate Tribunal held that the resolution under

WKH 1, % &RGH:- LV QRW D UHMRFMWURIVWKW 17 Kl &&H(
is, inter alia, maximization of the value of the assets of the
T7%RUSRUDWH 'HEWRU- WKHQ WR EDODQFH DOO W
availability of credit and for promotion of entrepreneurship of the

1& RUSR U D W HWhiHeEdahRitlering t KH TSHVROXWLRQ 30DC
WKH FUHGLWRUV IRFXV RQ UHVROXWLRQ RI WKH ER
'"HEWRU:- LQ OLQH ZLWK WKH VSLULW RI WKH 1, % &

10. The present appeal has been preferred by the promoters, who

are responsible for having contributed to the insolvency of the
T$RUSRUDWH7KHWRY &RGH:- SURKLELWY WKH SUR
from gaining, directly or indirectly, control of the

T RUSRUDWH 'HEWRU: RU EHQHILWLQJ IURP W
,QVROYHQF\ 5 HVROXWLRQ 3URFHVV: RU LWV RXW
&RGH:- VHHNV WR SURWRHIAMWREFWHG! f&RUSRUDWH 'HE
preventing promoters from rewarding themselves at the

expense of creditors and undermining the insolvency

processes.

11. For the aforesaid reasons, it will be evident from the

1, % &RGH- WKDW WKH SRZHUV R IsiNm¢enbher KR PRWHUV
RI WKH %RDUG RI 'LUHFWRUV RI WKH f&RUSRUD
suspended. The voting right of the shareholders, including

promoter shareholders, are suspended and shareholders'

approval is deemed to have been granted for
LPSOHPHQWDWLRQ RIXWKRQTBMWDRO DV DSSDUHQW
HISODQDWLRQ WR 6HFWLRQ I RI WKH 1, %
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SURPRWHUV EHLQJ YfUHODWHG SDUWLHV:- Rl WKH ¢
have no right of representation, participation or voting in a
PHHWLQJ RI WKH f&RPPLWWHH RI &UHGLWRUV-

(Emphasis Supplied )
101.3 The NCLT Hyderabad Bench in the matter of CP(IB)
297/95/HBD /2021 State Bank of India Vs Shri Ghanshyam Surajbali

Kurm held that :

, W LV VWDWHG WKDW XQGHU &RGH DIWHU WKI
guarantor cannot enjoy a right of subrogation when the payment
is made by the guarantor with respect to the debt for which the
guarantee is provided. This position has been settled by the
H R Q - ENatidnal Company Law Tribunal ( NCLAT) in Lalit Mishra
& Ors. v. Sharon Bio Medicine Ltd3 dated 14.11.2018, wherein the
Appellate Tribunal held that the guarantor cannot exercise its right
of subrogation under the Indian Contract Act, 1872 as proceed iIngs
under the Code are not recovery proceedings. The object of the
proceedings under the Code is to revive the company and focus on
maximization of value of its assets and not to ensure that credit is

available to all stakeholders.

K K K

17.20 We are als o of the view that guarantor cannot enjoy a right
of subrogation when the payment is made by the guarantor with
UHVSHFW WR WKH GHEW IRU ZKLFK WKH JXDUDQWH

101.4 In terms of the foregoing Judgement, it is clear that the rights of the
personal guarantor are co-extensive to that of the borrower. While considering
the Resolution Plan, the Adjudicating Authority is required to focus on the

resolution of the borrower, i  .e., the Corporate Debtor , and the promoters of
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the Corporate Debtor, who are responsible for the insolvency of the Corporate
Debtor , cannot gain benefit from the resolution of the Corporate Debtor.
Accordingly, supporters of the Plan have submitted that the provisions of the
Code prohibit the right to subrogation to the personal guarantor , who is a

promoter of the Corporate Debtor undergoing CIRP.

102. We have heard the submissions of both parties and gone through the
documents and written submissions placed on record . In our view , even if
such a clause (like clause 34.50) in the Resolution Plan did not exist, the
personal guarantor of the Corporate Debtor would still have been liable, under

the contract of guarantee and the approval of the resolution plan would not

have given immun ity to the personal guarantor s from that debt. At this
juncture , we refer to the +RQ-EOH 6XSUHPHN &ROGCIW RBadtt® W
21.05.2021 in the matter of Lalit Kumar Jain Vs Union of India & Ors .in

the Transferred Case ( Civil ) No. 245/2020

,Q YLHZ RI WKH DERYH GLVFXVVLRQ LW LV
resolution plan does not ipso facto discharge a personal guarantor (of a
corporate debtor) of her or his liabilities under the contract of guarantee.

As held by this court, the release or  discharge of a principal
borrower from the debt owed by it to its creditor, by an
involuntary process, i.e., by operation of law, or due to
liquidation or insolvency proceeding, does not absolve the
surety/guarantor of his or her liability, which arises ou t of an
LQGHSHQGHQW FRQWUDFW p

(Emphasis Supplie d)

103. Since the Resolution Applicant has to re -start the functions of the

KHO (

Corporate Debtor on a fresh slate in terms of the -XGJHPHQW RI +RQ:-EOI
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Supreme Court in  Essar Steel (Supra ), any fresh proceedings by virtue of

subrogation on the Corporate Debtor managed by SRA are contrary to the

scheme of IBC. Further, if such  a right of subrogation is crystalize d after the

approval of the Resolution Plan, then recovery from the Corporate Debtor

managed by SRA under the such right of subrogation is contrary to the
-XGJHPHQW RI +RQ-EOH 6XSUHPH &RBHX3hakdsHygm WNiisthra® D W W H U
and Sons Vs Edelweiss Asset Reconstruction Company, CIVIL APPEAL

NO.8129 2019 , dated 13.04.2021 , which reads thus:

‘95. In the result, we answer the questions framed by us as under:

i) That once a resolution plan is duly approved by the Adjudicating
Authority under sub  section (1) of Section 31, the claims as
provided in the r esolution plan shall stand frozen and will be
binding on the Corporate Debtor and its employees, members,
creditors, including the Central Government, any State
Government or any local authority, guarantors and other
stakeholders. On the date of approval o f resolution plan by
the Adjudicating Authority, all such claims, which are not

a part of resolution plan, shall stand extinguished and no

person will be entitled to initiate or continue any
proceedings in  respect to a claim, which is not part of the
resol ution plan; « M

(Emphasis Placed)
104. Hence, in terms of the Judgement ( Supra ), we find that the Personal
Guarantor has no right to subrogation , and to recover it s dues from the

Corporate Debtor, after approval of the Resolution plan. Hence, we find no

illegality in Clause 34.50 of 6 XU D N V IR8solution  Plan.
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105. It is further contended by JAL that once the Resolution plan is
approved, it cannot be = modified, whereas the 6 XU D NV IRBsolution P lan

contains the following modification clauses and is  conditional:

“Clause 34.74: In case any provision of the Resolution Plan becomes r.ule_ruijrcenbfe
or invalid for any reason beyond the control of f?{e Rcsoh.ifu:n Apgfrcm:ts, tI"m
Resolution Applicants retain the right of modification of the Resolution Plan, in
consultation with the CoC, to modify the defect and such change s!—ml." not render
the entire Resolution Plan ineffective, unless specified otherwise by the
Adjudicating Authority.”

:“;'Ifmcse 34.76: In case of any changes are required in the Resolution Plan, in
accordance with the applicable laws, then CoC shall offer the RA to mukfz* szfr:h
changes in the Plan, prior to commencing the fresh process or otherwise rejecting
the Plan, in order to save time which is crucial in present matter, in the given
background of the Corporate Debtor.”

-:Cfmtsu 40.1: The Resolution Applicant further clarifies that the Itrfso!‘rftinu
Applicant reserves its right to amend the Resolution Plan based .m':laddrnm:q!
liability and/or information, arising subsequent 1o the submission of this
Resolution Plan.”

':CIHI[SE 40.5: Upon the occurrence of any FDFF(’. M njc'u_rr: event prior to the
NCLT Approval Date, the CoC and the Resolution Apphlcm:rs shall muwtually
discuss and agree on suitable modifications to the Resolution Plan to reflect thf
revised valuation of the Corporate Debtor prior to the NCLT Api.‘-‘ﬂ'.'!'i?ﬂf Date.

- e T

106. It is argued by JAL th at the aforesaid clauses are contrary to the

Judgement s Rl +RQ-EOH 6XSUHPH &RXUW SDVVHGEbXQ WKH |
Singapore Private Limited v. Committee of Creditors of Educomp

Solutions Limited, (2022) 2 SCC 401 and Committee of Creditors of

Amtech Auto v. Dinkar T. Venkatasubramanian, (2021) 4 SCC 457

107. It is further stated by JAL that there is one Long Stop Date clause
bearing No. 40.8, in the  Resolution P lan, which makes the plan conditional.

The contents of the said clause  are reproduced overleaf:
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408. The Long Stop Date for satisfaction of the terms and conditions mentioned in the
Resolution Plan, shall be 24 (Twenty Four) months from the date of approval of
Resolution Plan by CoC unless extended by mutual agreement between the Resolution
Applicants and the CoC. In the event the approval from Adjudicating Authority does
not come till the Long Stop Date, then Resolution Applicants shall be free to withdraw
the Resolution Plan and shall no longer be bound by the obligations contemplated under

this Resolution Plan or Request for Resolution Plan/ Process Note at its discretion.

108. Per Contra , the IRP of JIL , SRA, and CoC (Supporters of the Plan) have
contend ed that the above -referred Clauses of the Resolution Plan nowhere
VXIJIJHVW WKDW WKH 5HVROXWLRQ $SSOLFDQW ZRXOG E\SD\

of the CoC in order to bring any change in the Resolution Plan. No withdrawal

or modification is contemplated in the Resolution Plan post -approval by CoC
or Adjudicating Authority. No evidence is shown to say that Resolution
Applicant is trying to modify or withdraw the plan . Hence, no parallel can be

drawn to the Ebix judgment (which came after the approv al of the present
Resolution Plan by the CoC). Further, t he Resolution Applicant will be bound

by Section 31 of the Code to implement the Resolution P lan and any clause
which has been rendered infructuous due to EBIX judgment becomes void ab

initio. Thus, any objection to such a clause is just academic and cannot be a
ground for rejection of  the Plan. The Long stop date clause shall be rendered
infructu ous as soon as the NCLT passes an order with respect to the

Resolution Plan.

109. We have heard both sides and gone through the pleadings and written
submissions placed on record. We observe that , as a matter of fact, no
modification has ever been sought bythe SRA inthe Resolution P lan from the

date of its approval (by the CoC) to till date. In our view, t ill the time any
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modification is actually sought by the SRA, there is no cause of action to
challenge the Resoluti on plan on this ground.  Hence, in view of  the fact
that no modification has actually been sought by the SRA in the
Resolution Plan and submission of the SRAthatth is clause is rendered
infructuous in  the light of the  EBIX Judgement , we reject this objection
of M/S JAL. Further , the Long Stop Date clause will become infructuous

as soon as the order is passed by this Adjudicating Authority.

110. Itis further objected by JAL that the Resolution plan interferes with the
Reconciliation p rocess of Rs 750 Crore, which has been conducted in terms

RI WKH -XGJHPHQW RI +RQ-EOH 6XSUHPH &&yKdéW
Kensington and which is adjudicated by this Adjudicating Authority under

IA-2593 /2021. Itis stated by JAL that the following clauses in the Resolution

Plan interfere with the reconciliation process:

“Clause 34.5: Upon approval of this Resolution I’lan by the Adjudicatiig
Authority and payment as per treatment provided hereinabove r.u-ufq the
Resolution Plan, all shareholder agreements, voting covenants, negahive or
affirmative rights of any person in relation to the operations and/or management
of the Corporate Debtor, any right to appoint/ nominate/ terminate any chmjtur,
management, employee of the Corporate Debtor, any option on the shares of the
Corporate Debtor etc. shall become infructuous and the Claim with r;:*spect to
the application monies received including Rs. 212 crores received from JAL
for any securities shall stand forfeited, without any consequence on the
Corporate Debtor or the Resolution Applicants.”

(Emphasis supplied)

uClause 35: Issue divections to JAL to make immediate payment of the outstanding
amounts of Rs. 71 crore, as per the audited balance sheet of the Corporate Debtor
dated March 31, 2021, payable by JAL to the Corporate Debtor, with respect to
outstanding consideration for lands of the Corporate Deb‘h_:'r sub-leased to fhc
lenders of JAL, as these funds also can be utilised for expediting r{-ae? construction
for Homebuyers, It is clarified that this relief is not linked to rmm-mhaiam'-: directed
by Hon’ble Supreme Court in Jaypee Kensington Judeement and is sought
independently, in the interest of justice.”

[Suraksha Plan, internal p. 137] (Emphasis supplied)
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111. It is stated by JAL thatt he SRA ha s no right whatsoever to participate
in the reconciliation process or to give treatment to the amount in the
Resolution plan which is a subject matter of the Reconciliation Process.
Further, the Hon'ble Supreme Court made it clear in the Jaypee Kensington
(at para 224 ) that the reconciliation process and the approval of the resolution

plan were to be kept separate and that the process of approval of the
resolution plan was not to be made dependent on the outcome of the

reconciliation process.

112. In response to th is objection raised by JAL , the SRA has stated that
Para 225.3 of the Jaypee Kensin gton mandates that the new Resolution Plan
to be submitted by NBCC and Suraksha ha s to be based on the already
existing Information Memorandum, without any additions. Therefore, the
Resolution Applicant has to deal with the claim of JAL as an Operational Debt.
Paragraph 225.3 of the  Jaypee Kensington is reproduced below
, W L ®le Bld€ar that the IRP shall not entertain any expression of
interest by any other person nor shall be required to issue any new
information memorandum. The said Resolution Applicants shall be
expected to proceed on the basis of the information memorandum a Iready

issued by IRP and shall also take into account the facts noticed and
ILQGLQJV UHFRUGHG LQ WKLV MXGJPHQW u

113. On merits , with respect to the treatment of Rs. 212 Crore , the
SRA/Suraksha has adopted the same arguments  as advanced by the IRP. As
regards to clause 35 of the Resolution Plan, it has been stated that the said

clause falls under the category of relief and concession , and under Clause 12

IA. No. 2836/PB/2021 (Resolution Plan) in Company Petition No. (IB) -77/ALD/2017
ID Bl Bank Vs. Jaypee Infratech Limited 157 | 205



of the Resolution Plan, the SRA has already given an undertaking that it will

implement the plan even if no relief s and concession s are granted.

114. In our considered view, ideally , the Resolution Applicant should not
have taken this task on itself to give any treatment to the amount of Rs. 212
Crore, in th e absence of any adjudication  on this amount. However, we  are of
the furtherview that the said clausei sredundant ,sincethe amountof Rs.750
Crore has been lying with the registry of NCLT Allahabad Bench in terms of
WKH GLUHFWLRQ SDVVHG mBé GoRrQinEtkeHma&tXrSo) H Chitra
Sharma (Supra), and the said amount would be distributed as per the
directions passed by this Adjudicating Authority. The question of forfeiting
this amount by the SRA does not arise. Hence, the existence of this

clause cannot prejudice the rights of JAL

115. The adjudication of Clause 35 will be done at the time of dealing with

the reliefs and concession s.

116. Another objection raised by JAL is that the Suraksha - Wlan contains

various provisions that impinge on JAL's assets, and violates JAL's

contractual rights guaranteed under the Indian Contract Act, 1872 and

consequently, violate s Section 30(2)(e) of the IBC, which provides that a

resolution plan cannot"contr DYHQHUu WKH SURYLVLRQV RI DQ\ ODZ IRL
in force". Further, the Plan seeks to take back rights in immovable property

consisting of 302 acres sold by JIL to JAL between 2006 and 2009 by illegally

terminating the agreements between JIL and JAL in this regard . In t his

regard, there are two clauses bearing no. 22.6 and clause 10 (falling under

reliefs and concession s) of the Suraksha Plan, which are reproduced below:
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22 6. In the event of any past transfer of any interest (economic or beneficial) over the land
comprising in real estate projects of the corporate debtor to JAL, wherein the ownership
of the land still vests with the Corporate Debtor, the Resolution Applicants shall have a
right to terminate/cancel/rescind any such arrangement without any liability
(monetary or otherwise) on the Corporate Debtor or the Resolution Applicants as the

case may be.

XXX XXX XXX

10. Inrelation to any alleged transfer of any economic interest or other beneficial interest by the
Corporate Debtor to JAL in the past pertaining to the land parcels for the real estate
development, where the title and ownership is still lying with the Corporate Debtor, the
Resolution Applicant shall have a right to proceed in accordance with Applicable Law
including to terminate/cancel such arrangement without any liability (monetary or
otherwise) on the Corporate Debtor or the Resolution Applicant.

Thus, the proposed plan provides that the economic and beneficial interest in

the 302 acres of land has been transferred in favour of JAL. While explaining
the background of the transaction relating to the aforesaid land , JAL has
stated that the entire consideratio n was paid by JAL to JIL during the period
2006 to 2009. Accordingly, the physical possession of the land was handed
over by JIL to JAL and a number of housing projects , duly registered under
RERA, have been launched by JAL on the said land as part of  inclusive urban
infrastructure development |, the development/ construction of which is still in
progress. Since nearly 4,000 home buyers have purchased flats or plots from
JAL on these 302 acres of land , termination of the agreements between JIL
and JAL in respect of 302 acres of land would create an unprecedented crisis

as homebuyers , whose flats are still under construction , may lose the money
they have already paid to JAL as JAL will not be able to continue construction

and deliver flats to the homebuyers. JAL has already incurred expenditure on
construction and the undelivered flats are at  various stages of construction.
Hence, such a provisio nin the Suraksha -\Planisimpractical, unfair , harmful
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to the interest of a number of homebuyers, and would make it
unimplementable and violative of the provisions contained in Sections 30(2)(d)

and 30(2)(e) read with Section 31(1) of the IBC. Further, these 302 acres of
land have not been shown as an asset of the corporate debtor / JIL in its
Annual Financial Statements and books of accounts since 2009. Both in the
mat ter of Embassy Property and in Jaypee Kensington, the Hon'ble Supreme
Court has specifically held that a corporate debtor cannot claim any interest

in the assets of a third party, whether in the CIRP period or under a resolution

plan.

117. The IRP of JIL , COC, and SRA (together called Supporters of the Plan)

while replying to the abovesaid contention of JAL , have stated the following:

117.1 JAL has objected to Clause 22.6 of the Resolution Plan submitting

that it seeks termination of the agreements between JIL and JAL without any
consideration for the  projects under development/ construction over the 302
acres of land which is still in the name of JIL and if JIL is permitted to cancel

all arrangements , thenthe 4000 homebuyers of JAL  will be left in a lurch with

no title to their own flats/plots . Supporters of the Plan have argued that
Clause 22.6 does not relate to economic/beneficial interest relating to land on

which the real estate project of JAL is situated. The total land under the
projectis 1232 acres ,out of which 745 acres of land is withthe JIL/ Corporate
Debtor and the remaining 463 acres of land has been sub -leased (i.e.,
beneficial interest has been transferred in respect of 302 acres to JAL and of
61 acres to third parties). Therefore, neither any provision of law is violated

by Clause 22.6 and n or any modification is required to the same in view of
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WKH JHQHUDO H[SUHVVLRQ XVHG "LQ WKH HYHQWu DQG
SURMHFWY Rl WKH FRUSR U &aysd 2&.61 Bs\Wisited ontyto@iE Hotect

the interest of the 20,000 homebuyers of Corporate Debtor /JIL to the extent

that JAL will have no lien or any kind of right over the 745 acres of land on
which the projects of JIL are being developed and it has nothing to do with

the 302 acres soldt o JAL or homebuyers of JAL . In this regard, they have
referred to the Information Memorandum [Page 28 of IM filed by RA as
document compilation]  which clearly demarcated the sub -leased land of 302

acres in favour of JAL , for which entire consideration has been received and

therefore, the same does not form a part of the assets of the Corporate Debtor.

117.2 Clause 10 of 'Reliefs and Concessions pon page 133 of the
Resolution Plan pertains to  a legitimate transactio n with JAL whereby JAL
has paid consideration to JIL but has not executed necessary conveyance
documents. It is submitted that JAL sh ould rather execute the necessary
conveyance deed with payment of applicable stamp duty and complete the
transaction as per applicable laws in the interest of its 4000 homebuyers. In
this regard , an email dated 08t Oct 2022 has been sent by IRP to JAL
authorities requesting JAL to take necessary action for the transfer of land
and this fact has been mentioned by IRP before th is Adjudicat ing Authority
and is duly recorded in its order inthe current proceedings . However, no sub -
lease deed has been executed till date.  The IRP further submit ted that, inthe
event, the sub -lease deed is executed by JAL, the legal title of the land shall

stand transferred in favour of JAL and the said clause, if dealing with the 302
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acres of land, will be rendered infructuous. The said email is reproduced

overleaf, for immediate reference:

10/8/22, 5:04 PM Gmsil - FYW: Regquest for exscution and registration of Sub-laase deads for 180 Acras of land in Jaypes Wishtown
M Gma“ surendar kumar <surenderkumarpr@gmail.com>

/]

FW: Request for execution and registration of Sub-lease deeds for 180 Acres of land

in Jaypee Wishtown
1 message

Ruchi Goyal <ruchi.goyal@kesardass.org> Sal, Oct B, 2022 al 3:27 PM
To: surenderkumarpr@gmail.com

From: Jain, Anu|

Sent: Friday. October 7, 2022 12:48 PM

To: geeta.solanki@jalindla.co.in

Cc: Manoj.gaur@jalindia.co.in; Sunil.sharma@jalindia.co.in; IRPJIL <irpjil@bsraffiliates.com=>; Jain, Anuj
<anujvjain@bsraffiliates.com>; sk.mata <sk.mata@jalindia.co.in>

Subject: Request for execution and registration of Sub-lease deeds for 180 Acres of land in Jaypee Wishiown

Dear Madam,

The letter attached 1o this email is In reference to request for execution and registration of sub-lease deed for 180 acres
of land forming subject matter of the Agreements to Sublease with Jaypes Infra Vantures (JIV) (erstwhile Ventures Pt Lid
now marged with Jaypee Infra Ventures) . You are requested to complete the execution of sub-lease and other
registration formalities in order to perfect the title of lands on which JIV claims beneficial and economic interast. Please

note that thal all costs, charges penallies or any consequences for non registration of Sub-lease deed will be on JIV's
account

You are requested lo acknowledge the receipl for the above attached letler,

Warm regards

Anuj Jain
Interim Resolution Professional — Jaypee Infratech Ltd.
IP Registration no. IBBIIPA-001/IP-P00142/2017-18/10306

AFA No: AAI/10306/02/100323/103959 valid nill 10.03.2023

118. We have heard the submissions of both sides and gone through the

pleadings and written submissions placed on record . The SRA, who has
drafted and submitted the Resolution P lan as well as the IRP of JIL has
clarified that clau se 22.6 is only to protect the interest of the h omebuyers of

JIL/ Corporate Debtor and it has nothing to do to 302 Acres of land referred
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by JAL. Further , clause 22.6 clearly uses the phrase “« « comprising in real
estate projects of the Corporate Debtor  « pwhich implies that it is not applicable

to the land and projects of JAL. In view of the above, we agree with the
submissions of IRP and SRA that clause 22.6 has no relation to the land
referred by JAL. Further, as already noted above, ane-mail alongwitha letter
dated 8% Oct 2022 has been sent by IRP of JIL to JAL authorities requesting
them to take necessary action for  execution and registration of sublease deed

for the said 180 acre of land . In our considered view, once  the sub -lease deed
is executed by JAL, the legal title of the land s hall stand transferred in favour

of JAL and the issue raised by JAL  will become infructuous . Hence, we find
no force in the contention of JAL relating to its objection to clause 22.6

of the Resolution Plan

119. Since the other clause 10  of the Resolution Plan  falls under the head of
“feliefs and Concession V,utherefore, we will examine the same while

considering the entitlement of SRA of reliefs and concession S.

120. JAL has further objected that the proposed Res olution Plan seeks
XQLODWHUDO WHUPLQDW LdtagreBments/ : Yhé& RIWANU Bldugeés in

this regard are reproduced below:

uClause 22.2: In view thereof all the existing mnil'mrts,_fagrfeumnts
(including but not limited to confracts more narticularly mentioned in f\m-mxf.;rv—
IV hereto), pertaining to development of land parcels, road assets, real beflf;l{;
projects or otherwise whatsocver between [AL and the Corporate Debtqr slxq

ctand terminated immediately upon the Approval Date and the Claim, any
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