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ORDER

Per: Bachu Venkat Balaram Das, Member (Judicial)

Brief background of the case:

The Applicant, Canara Bank dated 06.01.2022 filed an application, IB-
785/ND/2021 seecking to initiate insolvency resolution process against
the Personal Guarantor of the Corporate Debtor, Mr. Ravinder Kumar
Sharda (Through Legal Heirs, Varun Sharda and Vijay Sharda). The
matter was listed before the Tribunal (Bench-III) on 24.12.2021 and the
Tribunal was pleased to appoint Mr. Manohar Lal Vij as the Resolution
Professional and directed the RP to submit a report under Section 99 of
IBC. In compliance with the said direction, the Application/ RP filed a
report by way of filing the present IA i.e., IA No. 102/ND/2021. The RP
after examination of the application and other relevant documents
recommended initiation of Insolvency Professional process against Mr.
Ravinder Kumar Sharda (Through Legal Heir Varun Sharda and Vijay
Sharda) Personal Guarantor of the Corporate Debtor, Incom Wires and
Cables Limited.

A copy of the said report was duly served upon the Canara Bank, the
creditor and the legal heirs of the deceased Personal Guarantor Mr.
Ravinder Kumar Sharda (Varun Sharda and Vijay Sharda).

Reply filed by legal heirs of Personal Guarantor:

The legal heirs of the Personal Guarantor submitted in their reply that
Mr. Ravinder Kumar Sharda, the Personal Guarantor had expired on
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24.11.2020 and the present proceedings were initiated by the Petitioner
on 06.01.2022. A copy of the Death Certificate has also been filed. They
have further contended that legal heirs of the deceased are not privy to
the said guarantee deed executed between the parties and they were not
aware of the fact that such an agreement deed existed. They have further
stated that personal guarantor under Section 95 IBC is restricted and
limited to the guarantors who are alive at the date of initiation of the
proceedings and since the Personal Guarantor is deceased, the present
petition is not maintainable.

Rejoinder filed on behalf of the RP to the reply filed by Mr. Ravinder

Kumar Sharda (Through Legal Heir Varun Sharda and Vijay Sharda).

1. The RP Referring to clause 4 of the agreement dated 17.12.2014,
stated that the death of any of the guarantors will not affect the
enforceability of the guarantee and the guarantee will remain a
continuing guarantee qua the representatives and estate of the
deceased.

Clause 4 of the guarantee agreement dated 17.12.2014 is reproduced

hereunder:
“The discontinuance of guarantee deed as to one or more of the
Guarantors or the death of any one of them, the guarantee is to
remain a continuing guarantee as to the other or others or the
representatives and estates of the deceased and where there is
more than one guarantor, their liability under these presents
being construed as joint and several.”

2. The RP further contended that the pendency of proceedings before the

DRT or under SARFAESI will not cause any impediment in filing an
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application under IBC since IBC is a complete code in itself and having
overriding effect of any other law. To buttress his argument, he has relied
upon with the judgment passed by the Hon’ble NCLAT in the case of
M/s. Unigreen Global Private Limited Vs. Punjab National Bank and
another. He has further relied upon an order dated 20.02.2020 passed
by the Hon’ble NCLAT in the case of Rakesh Kumar Gupta Vs. Mahesh
Bansal and another in Company Appeal (AT) (Insolvency) No. 1408/2019.

3. In both the aforesaid orders, the NCLAT has held that the pendency of
action under SARFAESI or actions under the Recovery of debts due to
Banks and Financial Institutions Act, 1993 does not create obstruction
for filing an application under Section 7 of IBC especially in view of
Section 238 of IBC.

4. The Ld. Counsel appearing for the RP relied upon the judgment passed
by the Hon’ble Allahabad High Court in the case of Molhar Singh Vs.
Raghunath on 21.02.1972. The matter before the Hon’ble Allahabad High
Court was under the Provincial Insolvency Act 1920 and the Hon’ble
Court was considering an issue with regard to interpretation of Section
17 of the said Act in a case where a debtor dies, he has been adjudicated
insolvent can be proceedings of insolvency on an application of the
creditor under Section 9 of the said Act continue on substitution of heirs
and legal representatives of the deceased debtor and the latter can be
adjudged insolvent. The Hon’ble Court held that the insolvency

proceedings are special proceedings within the meaning of its provision
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and the right to defend them survives after the death of the debtor. The
Hon’ble Court further held that there is nothing in the Provincial
Insolvency Act which would justify the view that the death of the debtor
or insolvent brings about the complete abatement of the proceedings and
there is no right to surviving to the aids of the deceased. Relying upon
the said judgment of the Hon’ble Allahabad High Court, the Applicant
submitted that the present proceedings also will continue against the
legal heirs of the personal guarantor.

5. The Ld. Counsel for the legal heirs relied upon an order passed by the
Principal Bench, NCLT New Delhi dated 25.01.2022 in IB-438/2021. In
this case the RP had given a report stating that the personal guarantor is
an individual who stood guarantee to the Corporate Debtor and
proceedings against him will have to be closed since on the death of the
personal guarantor the proceedings will abate. Taking note of the report
of the RP, the Hon’ble Bench rejected the application under Section 95 of
the IBC and closed the proceedings. The Ld. Counsel for the legal heirs
also relied upon the order passed by NCLT Kolkata Bench-I in CP (IB)
No. 363/KB/2021 dated 11.02.2022, wherein the Tribunal has held that
the application filed under Section 95(1) IBC for initiating insolvency
proceedings against the legal heirs of the Corporate Debtor are not
maintainable and the remedies lie elsewhere. Further, held that Clause-

21 and Clause-24 (K) of the personal guarantor agreement dated
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14.01.2016 and 24.04.2018 are inconsistent with the definition of
personal guarantor as defined in the Court.

The question of law which arose in the said case was “whether insolvency
proceedings abet on the death or prior to this adjudication as insolvent”.

Conclusion:

From the analysis of the case, the question of law which arises for
consideration is as to whether the insolvency proceedings can be
initiated against the legal heirs of a deceased Personal Guarantor and
whether the Creditor/Petitioner is entitled to recover the dues of the
Corporate Debtor/original Personal Guarantor from the legal heirs of the
Personal Guarantor.

In this regard, we are in agreement with the view expressed by the
NCLT, Kolkata Bench, in the case of Bank of Baroda, Stressed Asset
Management Branch Vs. Divya Jalan (supra), wherein the Bench after
analyzing the provisions and regulations of the Insolvency and
Bankruptcy Code, 2016 have held that an application seeking initiation
of insolvency proceedings against the legal heirs of the deceased Personal
Guarantor cannot be maintained. We have also seen the judgement of
Hon’ble Principal Bench of this Tribunal dated 25.01.2022 passed in IB-
438/2021.

It is pertinent to mention that in present case the RP has stated in
its report that as per the net worth certificate of the personal guarantor,

the personal guarantor owns assets worth Rs. 88,020/- and the same
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are mortgaged with the creditor. We grant liberty to the petitioner to
pursue any other legal remedy available to him for recovery of the dues.

We, accordingly, dismiss the present petition with no order as to

costs.
(BACHU VENKAT BALARAM DAS) (NARENDER KﬁMAR BHOLA)

MEMBER (JUDICIAL) MEMBER (TECHNICAL)
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