IN THE NATIONAL COMPANY LAW TRIBUNAL
NEW DELHI, BENCH VI

C.P (IB) No. 300/ND/2022
An application under section 95(1) of the Insolvency and Bankruptcy Code, 2016

In the matter of:

BANK OF MAHARASHTRA

...Financial Creditor/ Applicant

Versus
MR. ASHOK KUMAR BANSAL
...Personal Guarantor
Date of pronouncement: 21.11.2022

Coram:
Shri P.S.N Prasad : Member (Judicial)
Shri Rahul Bhatnagar : Member (Technical)

Appearances (through Video Conferencing/physical hearing)
For the Applicant Mr. Arun Kumar Shukla, Mr. Aamir Shaikh, Adv(s)

For the Personal Guarantor: Mr. Sanyat Lodha, Ms. Mallika Agarwal, Adv(s)

ORDER

Per Shri Rahul Bhatnagar, Member Technical

1.  The present Petition CP (IB) No. 300/ ND/2022 under consideration is a
Petition filed under section 95(1) of the Insolvency and Bankruptcy Code,
2016 (‘Code’) read with rule 7(2) of the Insolvency and Bankruptcy
(Application to Adjudicating Authority for Insolvency Resolution process for
Personal Guarantors to Corporate Debtor) Rules, 2019 (‘Personal Guarantors
Rules’) and regulation 4(2) of IBBI (Insolvency Resolution Process for
Personal Guarantors to Corporate Debtors) Regulations, 2019 (‘Personal
Guarantors Regulations’) filed by Bank of Maharashtra for initiating the
Insolvency Resolution Process (‘IR Process’) against the Personal Guarantor

Mr. Ashok Kumar Bansal.
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2. At the outset, it has been observed that the personal guarantor Mr. Ashok Kumar
Bansal passed away and a death certificate has been placed on record by the Ld.
Counsel for the Respondent. Therefore, proceedings against the Personal
Guarantor have to be closed as the proceedings will abate, consequent to the death
of the Personal Guarantor. Similar view was taken by NCLT, Principal Bench in
the matter of Alchemist Asset Reconstruction Company v. Deepak Puri,
(25.01.2022) MANU/NC/0289/2022. 1t is pertinent to refer to para 5 of the

aforesaid judgement which is reproduced as under: -

5. We have considered the report and the provision of law as projected
by the Ld. Counsel for the RP, we concur with the reasoning given by
the RP that the Personal Guarantor in this case is an individual, who
stood guarantee to the Corporate Debtor and proceedings against him
will have to be closed since on the death of the Personal Guarantor,
proceedings will abate. It has been rightly pointed out that in a case of
proceedings under Section 95 of the IBC, 2016, it is case for initiating
Insolvency Resolution Process against the Personal Guarantor and it is
not a case for recovery of any amount because that will go contrary to
the scheme of IBC, 2016, in such situation on the demise of the
Personal Guarantor, an individual who has given his guarantee in the
favour of the Corporate Debtor, the question of continuing the
proceedings against such a dead person will not arise. Since the
proceedings abate, the Section 95 application also has to be closed.

3. Personal Guarantor is defined under section 5 (22) of IB Code, 2016 as: —
personal guarantor refers to an individual who gives surety in a contract of
guarantee on behalf of the Corporate Debtor. Further, as per regulation 3 (1)(a)(e)
of Application to Adjudicating Authority for Insolvency Resolution Process for
Personal Guarantors to Corporate Debtor Regulation, 2019, personal guarantor to
a Corporate Debtor is a person against whom guarantee has been invoked and
there are outstanding dues left, partly or fully. Both the definitions do not include
the ‘legal heirs’ of personal guarantors. Similar view has been taken by the
Kolkata Bench of NCLT in the matter of Bank of Baroda v. Ms. Divya Jalan, CP
(IB) No. 363/KB/2021 wherein it was held that:

16. With regard to the above contention, it is pertinent to throw light
on the following provisions/regulations from the Code:

(a) Firstly, as defined in section 5 (22) — personal guarantor refers
to an individual who gives surety in a contract of guarantee on
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behalf of the Corporate Debtor.

(b) Secondly, as per regulation 3 (D(a)(e) of Application to
Adjudicating Authority for Insolvency Resolution Process for
Personal Guarantors to Corporate Debtor Regulation, 2019, clearly
defines that a personal guarantor to a Corporate Debtor is a person
against whom guarantee has been invoked and there is outstanding
dues left, partly or fully. The definition does not include the ‘legal
heirs’.

(c) Last but not the least as envisaged in section 238 of the Code and
opined by Hon’ble Apex Court in a catena of Judgments. It is
apparent that section 238 has over riding effects on laws
inconsistent with the Code or any instrument having effect by virtue
of such laws.

17. When a section 95 application is filed the assets of the Personal
Guarantor is hit by moratorium and if we put the legal heirs of the
deceased Personal Guarantor into the shoes of the Personal
Guarantor then their personal assets will also get automatically hit
by moratorium, which will cause grave prejudice to the rights of the
third party. However, there is no provision in the code which
envisages that the concept of legal heirs stepping into the shoes of
the deceased Personal Guarantor.

18. In this instant case the petitioner can take appropriate steps to
recover the guaranteed amount from the assets/estates of the
deceased Personal Guarantor rather than the personal assets of the
legal heirs of the Personal Guarantor. Further, the legislature is
very much clear in defining the term ‘Personal Guarantor’, the
Code talks about the estate/assets of the Personal Guarantor only.
19. Therefore, we hold that the instant application cannot be
maintained against the legal heirs of the Personal Guarantor under
the Code, and the remedies may lie elsewhere. Hence, clause 21 and
clause 24 (k) of the Personal Guarantee Agreements dated 14
January, 2016 and April 24, 2018 is inconsistent with the definitions
of the Personal Guarantor as defined in the Code.

4. Accordingly, this Adjudicating Authority dismisses Company Petition (IB) No.
300/ND/2022, filed against the personal guarantor Mr. Ashok Kumar Bansal.

Let a copy of this order be served to the parties concerned.
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